
 

 

CLEAN, FLOWING WATERS FOR THE WEST 

 
December 18, 2009 
 
Robert Barwin 
WA Dept. of Ecology 
25 W. Yakima, Suite 200 
Yakima, WA 98902 
 
Submitted via e-mail to rbar461@ecy.wa.gov 
 
Re: Leavenworth National Fish Hatchery 
 Draft 401 Certification 
 
Dear Mr. Barwin, 
 
Thank you for the opportunity to provide comments on the draft 401 certification prepared 
for the Leavenworth National Fish Hatchery (LNFH or Hatchery).  These comments are 
submitted on behalf of the Center for Environmental Law & Policy and Sierra Club Cascade 
Chapter’s Water & Salmon Committee.  CELP is a public interest, member-supported 
organization dedicated to protection and restoration of Washington’s freshwater resources.  
Sierra Club’s Cascade Chapter is dedicated to preservation of Washington state’s natural 
resources. 
 
CELP and Sierra Club are mindful of the Yakama Nation’s interests in maintaining a viable 
terminal fishery at the Hatchery.  It is not our intent to recommend a course of action that 
would put LNFH out of business or destroy the mitigation fishery that tribal members use 
and enjoy.  However, we do believe it is possible for the mitigation fishery to co-exist with a 
natural river ecosystem that complies with water quality standards and provides habitat for 
the full range of aquatic life that inhabit the Icicle River. 
 
CELP and Sierra Club (hereafter CELP) concerns relate to the health of the Icicle River in the 
reaches adjacent to and downstream of LNFH.  We are particularly concerned that any 
permits issued to LNFH ensure that instream flows are sufficient to protect and restore 
native fisheries in the natural stream system.  We appreciate that the draft certification 
takes a “whole project” perspective, acknowledging that the discharge involves the entire 
facility.  This approach is consistent with the requirements of federal law as discussed in the 
case of S.D. Warren v. Maine Board of Env’l Protection, 547 U.S. 370 (2006). 
 
Based upon our review of the draft 401 Certification, we recommend that the 401 
Certification for LNFH be denied or substantially revised.  We see four essential problems.  
First, the draft 401 Certification fails to identify or discuss water quality impairment in the 
Icicle River and how LNFH operations presently and in the future will affect water quality 
criteria.   
 
Second, the draft certification would defer compliance with water quality standards for 
several years, allowing status quo operations for at least four years while LNFH completes 
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studies relating flow, habitat and passage requirements.   Washington state and federal 
laws establish instream flow conditions that could and should be incorporated into the 401 
Certification during the interim period while further studies are completed.  Appropriate 
flows have been codified into rules that the Washington Supreme Court has recognized as 
“other appropriate requirements of state law” for purposes of the Section 401 certification 
process, 33 U.S.C. 1341(d).  The state instream flow rule should serve as the default 
instream flow condition for the LNFH 401 Certification until such as time as better 
information becomes available. 
 
Third, as currently written, the draft certification proposes to rely upon the LNFH Proposed 
Flow Management Operations for 2009-2014 (Dec. 12, 2008) (hereafter “Flow Management 
plan”), a document created by the hatchery owner, U.S. Fish & Wildlife Service.  The Flow 
Management plan does not actually establish instream flows for the Icicle River, and is 
therefore insufficient to ensure that Icicle River water quality standards will be met.   
 
Finally, the Hatchery is diverting water for recharge of its wells, to the detriment of the 
adjacent reach of the natural Icicle River.  LNFH does not have water rights to divert or 
artificially store these waters.  It is improper to issue a 401 Certification given this 
significant non-compliance with state water laws. 
 
The draft LNFH 401 Certification does not discuss water quality standards and 
water quality impairment in the Icicle River.  
 
Washington’s water quality standards, set forth in WAC Ch. 173-201A, are not discussed in 
the draft LNFH 401 Certification.  These standards establish the framework for the Section 
401 certification process.   
 
The Icicle River water quality standards include protection of aquatic life uses, defined as 
core summer salmonid habitat, a use designation that triggers specific numeric criteria for 
temperature, dissolved oxygen, turbidity, dissolved gas and pH.  WAC 173-201A-602 (Table 
at p. 38), 173-201A-200.  In addition, Ecology’s document, “Waters Requiring Supplemental 
Spawning and Incubation Protection for Salmonid Species,” Publ. No. 06-10-038 (rev. Nov. 
2006) provides an additional temperature standard for the lower portion of the Icicle River. 
 
The draft 401 Certification briefly mentions existing problems with dissolved oxygen and pH 
in the Icicle River, two parameters causing water-quality impairment and causing the waters 
of Icicle River to be listed on the state’s 303(d) list.  The draft Certification fails to note or 
discuss that the Icicle River is also listed for instream flow and temperature impairment.  
Instream flows are identified as a water quality impairment that cannot be resolved via 
TMDL.  A temperature TMDL was adopted in 2007, however a promised implementation plan 
has not been forthcoming.    
 
The draft 401 Certification is deficient for its lack of discussion regarding the content and 
status of Icicle River water quality standards, designated uses, and present water quality 
impairment.  The draft Certification is also deficient for failure to identify and discuss how 
Hatchery operations presently and in the future will impact Icicle River water quality.   
 
Washington water quality standards require an instream flow for the Icicle River 
reach adjacent to the LNFH hatchery channel. 
 
Federal and state laws establish that instream flows must be protected as part of the 401 
Certification for the Hatchery. Protection of instream flows via the 401 Certification process 
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is not optional, given water quality impairment and related Endangered Species Act status 
of Icicle River’s native fish.  See Skokomish Indian Tribe v. Fitzsimmons, 97 Wn.App. 84 
(1999). 
 
To achieve the physical criteria set forth in the water quality standards described above, and 
as an independent factor in ensuring protection of salmonid habitat, instream flows must be 
maintained in Icicle River at an adequate level to protect spawning, emergency, rearing, 
holding, foraging and migration of salmonids.  A host of native salmonid species inhabit the 
Icicle River, including steelhead, bull trout, and chinook and coho salmon, along with many 
other aquatic and riparian species.  State water quality standards are intended to protect 
this ecological web of life. 
 
The draft Certification is deficient for failure to establish instream flows conditions that 
ensure that “core summer habitat” is preserved and adequate to support various native fish 
uses of the stream, even during pendency of studies and adaptive management plans to 
address the impacts of the Hatchery. 
 
The Wenatchee River Basin Rule, WAC 173-545-070, establishes the appropriate 
instream flow for the LNFH 401 Certification 
 
Should there be any doubt about the appropriate instream flow for Icicle River, the local 
watershed management rule, WAC Ch. 173-545, establishes by regulation the instream 
flows that govern Section 401 conditions.  Instream flows adopted for “Icicle Creek near 
Leavenworth” indicate that the Icicle should, depending on the time of year, flow at a rate 
ranging between 267 and 650 cubic feet per second.  WAC 173-545-060(7).  The rule also 
provides a directive with respect to reaches of the stream that are proposed for de-
watering: 
 

Projects that would reduce the flow in a portion of a stream's length (e.g.: 
Hydroelectric diversion projects) are consumptive with respect to the 
bypassed portion of the stream and are subject to specific instream flow 
requirements for the bypassed reach. The department may require detailed, 
project-specific instream flow studies to determine a specific instream flow for 
the bypassed reach. The flows established in subsection (7) of this section 
shall apply to the bypassed stream reach unless the department, by order, 
determines that different flows may be maintained in the bypassed reach. 

 
WAC 173-545-060(10).  LNFH is a project that is reducing and will in the future (absent 
regulatory control) reduce flows in the natural reach of Icicle Creek adjacent to the 
Hatchery.  Until such time as Ecology establishes a project-specific bypass flow for this 
reach, flows must be maintained at the rates established in subsection 7 of the WRIA 45 
instream flow rule. 
 
Section 401 requires not only that the LNFH project comply with state water quality 
standards, but also with “any other appropriate requirement of state law.”  33 U.S.C. 
1341(d).  The Wenatchee basin rule is such a state law.     
 
The Washington Supreme Court has affirmed that RCW 90.54.020(3)(a) qualifies as an 
“appropriate requirement” of state law, noting that: 
 

Inasmuch as issues regarding water quality are not separable from issues 
regarding water quantity and base flows, we further hold that RCW 
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90.54.020(3)(a) qualifies as an "appropriate requirement of State law" for 
purposes of section 401(d), and therefore that Ecology's base flow limitation 
in the 401 certificate was an appropriate measure to assure compliance with 
RCW 90.54.020(3)(a) as well as the water quality standards 

 
WA Dept. of Ecology v. PUD No. 1 of Jefferson County, 121 Wn.2d 179, 192 (1993).  RCW 
90.54.020 serves as the enabling statute for establishing instream flows, including the 
Wenatchee Basin rule.   
 
State law requires the maintenance of ecologically healthy flows, i.e., “[p]erennial rivers 
and streams of the state shall be retained with base flows necessary to provide for 
preservation of wildlife, fish, scenic, aesthetic and other environmental values ...”  RCW 
90.54.020(3)(a) (emphasis added). 
 
Section 401 of the Clean Water Act requires inclusion of “other appropriate requirements of 
state law.”  The Wenatchee River instream flow rule is such a state law.  The Wenatchee 
River instream flow rule requires that projects that propose to reduce flow in the river and 
its tributaries are subject to the specific flows established in the rule, or “different flows” as 
ordered by the Department of Ecology.  While Ecology could establish alternative flows in 
the draft 401 Certification, it has failed to do so. 
 
The LNFH Flow Management Plan does not establish appropriate instream flows. 
 
Instead of establishing “project-specific instream flows,” the draft 401 Certification instead 
defers to the LNFH Flow Management plan.  The Flow Management plan contains substantial 
discussion about Hatchery operations and future studies, but it does not identify specific 
flows for the bypass reach of Icicle River.   
 
The draft 401 Certification is deficient for failure either to adopt the flows set forth in WAC 
173-545-060(7) or to order other flows for the bypass reach of Icicle River that would 
provide for the preservation of fish and other environmental values in the natural stream.   
 
LNFH Must Obtain Necessary Water Rights 
 
CELP previously submitted a letter to the Department of Ecology on July 28, 2008 detailing 
the history of water rights and water diversions for the LNFH.  In that letter we requested 
that Ecology take action to prevent illegal diversions of water and to protect flows in the 
historic Icicle River channel.  No action was taken.  Our 7/28/08 letter is included as an 
attachment to and incorporated by reference into these comments.   
 
LNFH is diverting water into the hatchery canal in order to recharge groundwater and the 
hatchery wells.  This practice is acknowledged and fully described in the LNFH Flow 
Management plan.  This practice is also illegal, and is causing adverse impacts to the 
historic Icicle River channel adjacent to the Hatchery. 
 
The diversion of water and use for recharge requires a Washington state water right, 
including a reservoir permit for artificial groundwater storage and secondary use permits.  
RCW 90.03.370(2), (3) and (4).  Washington water rights, which require consideration of 
water quality as a public interest factor, are another “appropriate requirement of state law” 
that must be included in Washington’s Section 401 certification process.  
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It is improper for the Department of Ecology to issue a 401 Certification for the Hatchery 
that authorizes continued operations that do not meet basic state law requirements for 
diversion and artificial storage of public waters. 
 
In sum, as presently drafted, the LNFH 401 Certification does not provide reasonable 
assurance that Washington’s water quality standards for Icicle River will be met. 
 
We appreciate the opportunity to provide comments on the draft LNFH 401 Certification and 
look forward to your responses.  Should you have any questions, please feel free to contact 
me at 509-209-2899 or rosborn@celp.org.  We would appreciate receiving a copy of the 
final 401 Certification, if and when it is issued, at the addresses shown below 
 
Sincerely, 
 

 
 
Rachael Paschal Osborn (rosborn@celp.org) 
Executive Director, Center for Environmental Law & Policy 
25 W. Main, Suite 234, Spokane, WA 99201 
 
And on behalf of 
 
Elaine Packard, Chair (espackard@msn.com) 
Sierra Club Cascade Chapter Water & Salmon Committee 
180 Nickerson Street, Suite 202, Seattle, WA 98109 
 
Cc:  Paul Ward, Yakama Nation Fisheries Program 
 Dave Ragsdale, U.S. Environmental Protection Agency 
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Ken Slattery 
Washington Department of Ecology  
Program Director, Water Resources Program  
P.O. Box 47600 
Olympia, WA 98504-7600 
 
July 28, 2008   
 
Mr. Slattery: 
 

The Center for Environmental Law & Policy (CELP) is a public interest organization 
focused on protection of water resources in western Washington and the Columbia River watershed.  
Included in CELP’s mission is the protection and restoration of instream flows at levels that 
promote and sustain natural fisheries.  This letter is written on behalf of CELP and Wild Fish 
Conservancy of Duvall, Washington.  
 
 Wild Fish Conversancy (WFC) is a Washington based non-profit organization dedicated to 
the recovery and conservation of the region’s wild-fish ecosystems. WFC promotes technically and 
socially responsible habitat, hatchery, and harvest management to better sustain the region’s wild-
fish heritage.  WFC has been working with the local community to restore Icicle Creek since 1997.  
In 2005, WFC commenced a ten-year study of the aquatic ecology of Icicle Creek and other 
Wenatchee River basin streams.   
 

In 2006 the Bureau of Reclamation convened a facilitated stakeholder process (Project 
Alternative Solutions Study or PASS process) by which they plan to provide solutions to the 
Leavenworth National Fish Hatchery’s (LNFH) infrastructure needs (including water supply intake) 
and provide a blueprint for the dormant Icicle Creek Restoration Project.  Wild Fish Conservancy is 
participating in the PASS process, and has found that, as discussions have moved forward, questions 
on the legal responsibilities and obligations of the LNFH continue to arise and must be answered so 
that PASS participants can properly analyze alternatives.  Their participation in the PASS process 
notwithstanding, WFC believes that the LNFH must meet all state and federal legal obligations.   
 

CELP and WFC are concerned about an illegal diversion of water by the LNFH from Icicle 
Creek, a tributary to the Wenatchee River, which depletes flows in Icicle Creek causing adverse 
effects to wild salmonids.  Our concerns and the facts surrounding this diversion are set forth 
below.  We are writing to request that the Department of Ecology Water Resources Program (1) 
make a determination that LNFH’s diversion of water from Icicle Creek into the hatchery canal is 
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unpermitted and therefore illegal and (2) issue an enforcement order directing LNFH to cease its 
illegal diversions.  CELP and WFC are willing to work with Ecology and LNFH to find a legal 
solution to water supply issues at the hatchery, however, this solution cannot occur outside the 
requirements of the state water code.   

 
 

Background 
 

Icicle Creek originates in a particularly high and rugged portion of the Cascade Mountain 
range. It flows easterly to join the Wenatchee River near Leavenworth.1 Extreme flows recorded in 
Icicle Creek vary from a minimum of 44 cubic feet per second (cfs) (11/30/1936) to a maximum of 
11,600 cfs (5/28/1948) as measured at the USGS gauging station located above Snow Creek 
upstream of all the major diversions.2 Mean annual flow is 628 cfs.3 Waters of Icicle Creek are 
diverted by the Icicle-Peshastin Irrigation District, other smaller irrigation systems, the Leavenworth 
National Fish Hatchery (LNFH) and the City of Leavenworth.4  It is LNFH’s diversion during the 
low flow periods of the year that is particularly troubling.  When water is diverted into the hatchery 
canal during low flow periods it can result in the near dewatering of the natural channel creating fish 
passage barriers and decreased habitat quality and quantity. 

 
WFC has been active in Icicle Creek basin in mitigating the impact of the operations of 

LNFH on native fish populations. Of particular interest are the native bull trout, non-hatchery 
chinook, and steelhead.  The diversion of water out of the natural channel coupled with the LNFH 
operations creates passage barriers for these species (leaving them unable to reach up-river habitat), 
damages redds and degrades habitat by exacerbating sedimentation and decreasing flow.  WFC is 
concerned that LNFH is illegally diverting large amounts of water from the natural channel of Icicle 
Creek into an artificial canal for the purpose of groundwater recharge for LNFH’s wells and for 
other purposes. This letter provides a summary of the surface and ground water rights held by 
LNFH as well as a legal summary of these rights.  We conclude LNFH is illegally diverting water out 
of Icicle Creek in order to flush smolts, prompt adult fish return, flood control for nearby homes, 
and recharge the aquifer to support groundwater pumping for the benefit of the hatchery.  

 
Leavenworth National Fish Hatchery 

 
LNFH is located along Icicle Creek, a tributary of the Wenatchee River, approximately 30 

miles above the Wenatchee’s confluence with the Columbia River.  It is about four miles south of 
Leavenworth, Washington. The LNFH was authorized by the Grand Coulee Fish Maintenance 
Project on April 3, 1937 and re-authorized by the Mitchell Act (52 Stat. 345) on May 11, 1938. The 
purpose of the project is to provide mitigation for the impact of Grand Coulee Dam on upstream 
migratory fish populations, which were decimated by construction of the dam. Construction of 
LNFH occurred between 1938 and 1940.  LNFH raises both spring chinook and coho salmon, but 
the coho salmon are not released from the facility.5   
                                                           
1 Marsha Berry and Judy Kelly, Wenatchee River Basin Instream Resources Protection Program, Dep’t of Ecology, p. 9 
(1982). 
2 Id. 
3 Id. 
4 Id. 
5 The coho are raised through an agreement with the Yakama Nation.  LNFH raises the coho until they reach “eyed 
stage” after which they are shipped to another facility for the remainder of their development.   



 

 LNFH uses both ground and surface water, in combination, for raising fish throughout the 
year.  LNFH holds one surface water right for 42 cfs and four groundwater rights that total 6,700 
gpm (approximately 14.9 cfs).  Surface water is diverted from Icicle Creek into an intake pipe 
approximately 1 ½ miles up-river from LNFH where it is discharged to a settling basin before being 
used in the raceway and tanks.  The groundwater is withdrawn from seven wells spread throughout 
the facility.  The majority of the water used by LNFH comes from surface water.  Table 1 shows the 
relationship between the two sources over a three-year average (1999, 2002, and 2003). 
 
 
Table 16 
 

Month Icicle Creek (cfs) Wells (cfs) 
January 33.4 6.4 
February 36.7 8.8 
March 37.3 8.8 
April 27.4 10.3 
May 20.3 5.1 
June 28.9 1.4 
July  35.4 4.3 
August 35.5 5.3 
September 29.8 6.5 
October 38.8 3.5 
November 38.0 3.3 
December 38.9 4.8 

  
 

LNFH uses groundwater when surface water quantity or temperature is inadequate for fish 
rearing.7  However, the aquifer lacks adequate capacity to allow LNFH to pump its maximum 
quantities.8  The lack of available groundwater has led LNFH to artificially recharge the aquifer by 
diverting water into the (artificial) hatchery canal.  

 
LNFH recharges the aquifer by illegally diverting water out of Icicle Creek and through the 

hatchery canal.  As water runs through the canal it leaks into the aquifer.  It is estimated that 92 
percent of the water entering the aquifer comes from the artificial canal via the illegal Icicle Creek 
diversion.9  
 
 

I. LNFH Water Rights 
 

LNFH at one time held surface rights for large quantities of water.  Indeed, two of its rights, 
Certificate Nos. 1823 and 1824, originally authorized a combined diversion of up to 500 cfs.  The 
majority of this water was relinquished back to the state and is no longer available for use by LNFH.     
                                                           
6 Water Management Plan for Leavenworth National Fish Hatchery, Dec. 2004 (Montgomery Water Group).  
7 Report of Phase 1 and Phase 2 Hydrogeologic Services, GeoEngineers p. 3 (Feb. 2, 1995). Groundwater is used to cool 
surface water in the summer and warm it in the winter.   
8 Id. at 6.  
9 GeoEngineers, p. 12 



 

 
a. Surface Water Rights  

 
In 1942, LNFH received two surface water rights (Certificates 1823 and 1824) for fish 

propagation purposes. LNFH’s surface water rights are junior, and therefore subject, to the 
adjudicated rights of several irrigation districts in the basin.10  Surface right No. 1823 authorized 
diversion of 300 cfs of water from the Wenatchee River to a discharge point just above LNFH.  
However, when it was discovered that water from the Wenatchee was unusable for hatchery 
purposes, the diversion works were abandoned and the water right was relinquished in 1984. 11 

 
Surface right No. 1824 initially authorized a diversion of 200 cfs from Icicle Creek.  

However, in 1983 it was discovered that LNFH’s physical diversion could only accommodate 
approximately 42 cfs and the remaining 158 cfs of the right had never been used. 12  Ecology issued 
a superseding certificate in 1983 quantifying the right at a Qi of 41.7 cfs and confirming
relinquishment of the unused 158 cfs. The sole point of diversion for this right is located at River 
Mile (RM) 4.5, which is 1 ½ miles upriver of LNFH and shared with Cascade Orchards Irrigation 
Company. Table 2 lists LNFH’s active surface water right.  Table 3 lists LNFH surface water rights 
that have been relinquished.   

 

  
Table 2                                    Active Surface Right  
Date Issued 
or modified 

Certificate 
Number 

Location of Diversion  Beneficial Use CFS  Acre Ft./ 
Year 

01/13/1984 
Priority date 
of 
3/26/1942 

Superseding 
Cert. 1824 

200 feet north and 700 feet west of the 
east quarter corner of Section 27 from 
Icicle Creek.  

To be used continuously 
for fish propagation  

42 None 
Listed  

 
 

Table 3                                Relinquished Surface Rights  
Date 
Relinquished  

Certificate 
Number 

Location of Diversion  Beneficial Use CFS Acre Ft./Year  

01/13/1984 1824 Icicle Creek (two 
diversions) 
1. Icicle Pipe Line  
“wood stave pipe & concrete 
wing dam.”  
-Structures are: Dam 1 & a 
6900 ft. long pipe. 
-Located at: 760 ft. 
Northwest of East quarter 
corner of Sec. 27, being SE ¼ 
of NE ¼ of Sec. 27. 
 
2. Diversion holding pool 
channel “historic channel 
modified with concrete, 
metal, and wood dams with 
regulating gates”  
-Structures are: Dams #2-5 
(see map below) 
-Located at: 1240 ft. South 
of North quarter corner of 

Hatchery and 
holding pond supply 
 
The propagation of 
fish to maintain the 
run of salmon which 
will be disturbed by 
virtue of the 
development of the 
Columbia Basin 
Project, and the 
erection of Grand 
Coulee Dam, and is 
incidental thereto. 
The use of said 
waters is a non-
consumptive use not 
affecting 
appropriators below 
Leavenworth 
Hatchery. 

158  

                                                           
10 State v. Icicle Irrigation District, No. 8252 (Chelan County Ct. filed Oct. 28, 1929); aff’d State v. Icicle Irrigation District, 159 
Wash. 524, 294 P. 245 (1930). 
11 Relinquishment of Certificate of Water Right #1823 (Nov. 7, 1983)  
12 Superseding Certificate #1824.  



 

Sec. 26. 
01/13/1984  1823 

 
 
 

Wenatchee River 
1. Diversion Channel 
“2 mile concrete channel 
from the Wenatchee at the 
lower end of Tumwater 
Canyon, to holding ponds” 
- Structures are: concrete & 
earthen canal 
- Located at: from SW1/4 of 
Section 11 to center of SE ¼ 
of Sec 23, then extension to 
holding pond in center of N 
¼ of Sec. 26. 

To be used 
continuously for fish 
propagation. 

300 
 
(200 
April to 
October 
with 
100 on 
stand-
by). 

 

 
 
 

b. Ground Water Rights 
 

The hatchery maintains four groundwater rights: Claim Nos. 012008 and 012009, and 
Certificate Nos. 3103-A and G4-27115. Claims 012008 and 012009 were amended to replace wells 2 
and 3 with new wells (2a and 3a). Claim 012009 and Certificates 3103-A and G4-27115 were also 
amended to allow for the drilling of observation wells. In sum, the hatchery holds rights to 6,700 
GPM instantaneous, and a maximum of 7,477 acre feet per year from seven wells. Like surface 
water, these rights are junior to rights held by irrigation districts within the basin. 13 
  
Table 4                                             Groundwater Rights  
Date Issued 
or modified 

Certificate 
Number 

Location of Withdrawal and Depth Beneficial Use GPM Acre 
Ft./ 
Year 

Well #3 (replaced by 3a) 
Construction:  
Source: shallow aquifer 
 

08/1/1939 Claim 012008 
 
 
 

Depth: 98 feet 

For fish cultural purposes 
and all related use thereto 
in the operation of the 
Leavenworth National 
Fish Hatchery 

700 570 

Well #2 (replaced by 2a) 
Source: shallow aquifer 
 

06/1/1940 Claim 012009 
 
 

Depth: 203 feet 

For fish cultural purposes 
and all related use thereto 
in the operation of the 
Leavenworth National 
Fish Hatchery 

900 730 

Well #1 
Source: shallow aquifer 
 
 

10/10/1957 3103-A 
 

Depth: 80 feet 

For fish cultural purposes  1,200 1,120 

Four Wells: #4, #5, #6, #7 
Source: 4 and 7 are shallow aquifer, 5 is 
deep aquifer, 6 is both shallow and deep 
aquifer. 
 

10/20/1980 G4-27115 
 

#4 Depth: 237 feet 
#5 Depth: 279 feet 
#6 Depth: 170 feet 
#7 Depth: 110 feet 

To be used continuously 
for non-consumptive fish 
propagation. 
 
 

3,900 5,257 

 

                                                           
13 State v. Icicle Irrigation District, No. 8252 (Chelan County Ct. filed Oct. 28, 1929); aff’d State v. Icicle Irrigation District, 159 
Wash. 524, 294 P. 245 (1930). 



 

c. Reservoir Right  
 

Reservoir Certificate No. 1825 allows LNFH to dam Snow Creek to create a reservoir, 
referred to here as “Snow Lake,” above the hatchery.  The reservoir right is for 16,000 acre-feet with 
a priority date of 1942.  The Icicle Irrigation District and Peshastin Irrigation District (the Districts) 
hold senior rights to water that were impaired by creation of the new reservoir. LNFH agreed to 
provide 750 AFY, at a rate not to exceed 30 cfs, from the reservoir to the Districts in exchange for 
their agreement to give up rights to 1,000 AFY of Snow and Nada Lake storage.14   

 
The reservoir right is restricted to the months of “July through October inclusive” and its 

purpose is for “supplementing supply for hatchery and holding pools.”  The “holding pools” 
referred to in this permit were those originally created in the natural channel of Icicle Creek. The 
average annual release of water from Snow Lake between August and October for the years 1994-
2002 was 4,140 acre-feet.15   

 
Diagram 1 

 
 
 

II. Legal analysis 
  

a. The Diversion of Water from Icicle Creek into the Artificial Canal for Aquifer 
Recharge Requires a Water Right, Which LNFH Does Not Have 

 

                                                           
14 Contract between United States of America and Icicle and Peshastin Irrigation Districts, Symbol #r-1383, in 309 
Chelan County Auditor 162 (1941). 
15 Supra, note 5 p. 7. 



 

Under Washington’s Surface Water Code, a water user may not divert water from a stream 
and put it to beneficial use without a permit.16  However, this is what is occurring at the LNFH 
head-gate dam, where water is diverted for the purpose of recharging wells operated by LNFH.  

 
The LNFH canal was originally designed to divert water away from the natural channel of 

Icicle Creek in order to prevent high water from damaging the instream holding pools. In 1979 
LNFH decided against using the natural channel for holding pools and switched to off-channel 
hatchery pools.   

 
LNFH holds just one surface water right, Superseding Certificate 1824, for 41.7 cfs.  The 

authorized point of diversion for this right is “200 feet north and 700 feet west of the east quarter 
corner of Section 27.”17  This point of diversion describes the location of the diversion structure 
where LNFH currently diverts water into a pipeline where it is conveyed to the Hatchery.  The 
pipeline is capable of carrying no more than 42 cfs.   

 
The original application and permit listed a second point of diversion: “Diversion Holding-

pool channel 1240 feet south of the north quarter corner of Section 26, T.24N., R.17E., W.M., being 
within the SW1/4NE1/4 of Section 26, T.24N, R.17E., W.M., County of Chelan.”18  The “holding-
pool channel” is described as “the natural Icicle Creek channel modified by three concrete and steel 
dams which create deep holding pools for adult salmon.”19   

 
In the early 1980’s, having discovered that LNFH had stopped using the natural channel for 

its holding pools, Ecology issued a superseding certificate reducing the amount of water authorized 
for diversion under the right.  The superseding certificate states, “The undersigned has used a 
maximum of 42 cubic feet per second from Icicle Creek and at no time has used more than that.”  
Furthermore, the superseding certificate only lists the pipeline intake as the authorized point of 
diversion for this right.  

 
The water used in the holding pools did not need a right to divert the water into the natural 

channel, but it did need a right to protect this right against subsequent appropriations from Icicle 
Creek.  However, when LNFH stopped using the natural channel for fish propagation it did not 
seek to change the place of use from the natural channel to the artificial canal.  Since LNFH stopped 
using the holding pools in the natural channel, Ecology properly eliminated the head-gate 
“diversion/place of use” from the certificate and limited LNFH’s surface water diversion to 42 cfs 
with a point of diversion 1 ½ miles up-river.   

 
In the 1990’s, LNFH began diverting water out of the natural channel and into the artificial 

canal for aquifer recharge purposes without filing for a new water right.  Currently, LNFH is using 
the head-gate dam to divert water into the artificial canal for several beneficial uses. 20 Water is 
diverted for flood control (to protect nearby home owners) and aquifer recharge. In the spring, 
water is diverted to flush smolts and May through July water is diverted to attract adult hatchery-
raised fish to the fish ladder.  These diversions are occurring without authorization from Ecology.  

                                                           
16 RCW 90.03.250 (2007).  
17 Superseding Certificate 1824 (January 5th, 1984).  
18 Application No. 5671 and Permit 3537 
19 Id.  
20 Leavenworth National Fish Hatchery Tier II Water Quality Analysis, p. 8. (April 30, 2008) 



 

LNFH does not hold a water right authorizing a diversion out of Icicle Creek at the head-gate dam 
for any purpose.   

 
The use of water for aquifer recharge, flood control, and fish flushing and attracting 

purposes are beneficial uses and require a water right.  The diversion at the headgate dam is for 
beneficial uses of water with respect to Icicle Creek.  LNFH is illegally diverting water from Icicle 
Creek at the head-gate dam for these purposes.   

 
b. The Artificial Canal, Constructed in the early 1940s, is Not Part of the Natural 

Icicle Creek and Ecology does Not have the Authority to Reclassify it   
 

       It is undisputed that LNFH constructed the approximately 4000-foot long canal during the 
late 1930s or early 1940s.  Prior to the construction of the artificial canal, Icicle Creek flowed entirely 
through the natural channel.  Maps predating the construction of LNFH do not indicate Icicle Creek 
naturally flowed through the area now occupied by the artificial canal (See Diagram 2).  
 
Diagram 2 

 

 
Chelan County Plat map predating LNFH construction. 
 
       However, since at least 2001 USFWS has stated that the artificial canal is the “actual” Icicle 
Creek and that the natural channel of Icicle Creek is either a subcomponent of the natural system or 
no longer part of the natural system, and they assert that Ecology has “informally” given them this 
interpretation on more than one occasion.  The apparent justification for this determination is the 
language in the original certificate for water right No. 1824.  As discussed above, this certificate 
originally contained two points of diversion; one up-river of the hatchery where the current 
diversion under this right occurs and another at the present location of Dam 2.  USFWS and 
possibly Ecology interpret the fact that the Dam 2 diversion was included in the original permit as 
intent to reclassify the artificial canal as the “natural” Icicle Creek.  This is a spurious interpretation. 
 



 

       Ecology lacks authority to unilaterally determine the “naturalness” of watercourses within 
the state.  Ecology cannot make a determination that the LNFH artificial canal is now Icicle Creek; 
particularly given that this decision is based on vague language found in a water right issued almost 
70 years ago.  Washington case law indicates that determinations of what constitutes a “natural” 
watercourse are either a matter of law or fact to be determined through the courts.21    
 
       The designation of the hatchery’s artificial canal as a natural water course appears to be an 
attempt to avoid the requirements of the state water code.  The fallacy of this approach is evident in 
the problem at hand.  Without requiring a water right for the diversion into the hatchery canal, there 
has been no determination of impacts on other water users or the public interest, including the need 
to maintain instream flows to protect native fisheries.      
 
 Moreover, the informal nature of the purported determination that the artificial hatchery 
canal comprises part or all of the natural system also makes it suspect.  For many years several 
interested parties have inquired to Ecology as to why no water right is required for the diversion into 
the artificial canal. We can find no documents or orders that address, describe and/or justify the 
alleged change in what Ecology staff have informally described as the change in the natural system.  
A decision to re-define the natural channel of a stream system is a serious matter.  Lack of 
documentation indicates arbitrary action by the agency.  
 

c. Waste 
 

Assuming, for the sake of argument, LNFH may legally divert some amount of water out of 
the natural channel and into the artificial canal, it still may not do so in an inefficient manner.  
LNFH has no right to divert water from Icicle Creek into the artificial canal, but if it did, it could be 
challenged as wasteful and contrary to beneficial use requirements. LNFH holds water rights for 
“fish propagation” and “fish cultural purposes.”22  Its groundwater rights total 6,700 gpm, which is 
equivalent to 14.9 cfs, but the local aquifer is incapable of sustaining this level of pumping.  The 
water simply is not available in the quantities allocated under LNFH’s groundwater rights.  To 
augment groundwater, LNFH diverts water, without a permit, into the artificial canal during low 
flow periods in order to recharge the aquifer, and its wells.  The hydraulic continuity between 
surface and groundwater is high in this area and the artificial canal leaks a significant amount of the 
diverted flows into the aquifer.  This leakage allows the aquifer to recharge and allows LNFH to 
pump the maximum quantities under its groundwater rights.  
 

To accomplish aquifer recharge, LNFH diverts far more than it pumps.   During winter it is 
estimated that LNFH diverts an average of 200 cfs into the artificial canal in order to fully utilize its 
wells. This diversion severely limits fish passage in the natural channel of Icicle Creek due to low 
water levels.  Therefore, even acting under the assumption that LNFH has some right to divert 
water into the canal it must limit the diversion to only that which is reasonably efficient to meet its 
purpose of use on the water right.   

 

                                                           
21 See, King County v. Boeing Co., 62 Wn.2d 545, 550, 384 P.2d 122, 126 (1963); Tierney v. Yakima County, 136 Wn. 481, 483-
4, 239 P. 248, 249 (1925) (question of fact); Wilber v. Western Properties, 14 Wn. App. 169, 172, 540 P.2d 470, 473 (1975) 
(question of law).  
22 See, Tables 2 and 4.  



 

Again, this argument is secondary.  The facts show that LNFH is diverting water out of Icicle 
Creek at the head-gate dam for several beneficial uses.  It has no legal right to do so and is therefore 
in violation of the Water Code.  

 
III. Conclusion 

 
       Washington’s Surface Water Code requires a permit for the diversion and beneficial use of 
water. LNFH currently has two diversions from Icicle Creek.  However, only one of these 
diversions is legally authorized.  LNFH holds one surface water right for 42 cfs with a point of 
diversion 1 ½ miles up-river from the facility.  This right is authorized via Certificate No. 1824.  A 
second diversion exists at the head-gate dam.  LNFH manipulates this diversion to take water out of 
Icicle Creek and convey it into the artificial canal in order to recharge the aquifer from which 
groundwater withdrawals are made.  LNFH holds no claim, permit, or certificate authorizing 
diversion of Icicle Creek at the head-gate dam for aquifer recharge or any other purpose.  Therefore, 
this diversion is illegal under the Water Code.    
 

CELP and WFC would appreciate meeting with you to discuss LNFH water rights in 
relation to their operation of the head-gate dam and instream flow needs in Icicle Creek.  We will 
contact you soon, or feel free to contact Patrick Williams at 206-547-5047 to arrange a meeting.   
Thank you for your consideration.   
 
 
 
Sincerely,  
 
 
Rachael Paschal Osborn 
_________________________________ 
Rachael Paschal Osborn, Executive Director  
 
 
Patrick Williams  
_________________________________ 
Patrick Williams, Staff Attorney  
 
 
cc. Tom Cook, PASS Facilitator  
      Tom Tebb, Ecology Central Regional Director Water Resources  
      Julie Collins, LNFH Complex Manager  
      Ms. Harriet Bullitt, adjacent landowner 
      Icicle Creek Watershed Council 
      Cot Rice, Cascade Orchards Irrigation Company 
      Joel Teely, Icicle-Peshastin Irrigation District 
      Susan Adams, Washington Water Trust 
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