THE COURT OF APPEALS
OF THE STATE OF WASHINGTON
DIVISION H}Y

CITY OF LEAVENWORTH, CASE NO. 31236-4
Appellant,
. JOINT POSITION PAPER
V. FOR SETTLEMENT
CONFERENCE
WASHINGTON STATE
DEPARTMENT OF ECOLOGY,
Respondent.

The Appellant City of Leavenworth (“Leavenworth” or “City™)
and Respondent Washington State Department of Ecology (“Ecology™)
Jomnily requested a settlement conference pursuant to RAP 5.5, prior to the
setting of a briefing and hearing schedule for this appeal, This joint
position paper is presented in response to the Court’s November 30, 2012
notice. The Parties request a settlement conference in suppoft of a stay of
this appeal to pursue scitiement of the case.

| L BRIEF STATEMENT OF THE CASE

In 1966, Ecology’s predecessor agency issued water right
Certificate No. 8105 to Leavenworth for a maximum instantaneous
quantity of 1.5 cubic feet per second (cfs) from [cicle Creek for municipal
purposes, but without specifying the maximum annual quantity authorized
under the water right. In 1995, Ecology issued decisions granting two new
water rights to Leavenworth for a new groundwater source and additional
summer peak-period withdrawals from Icicle Creek. These 1995

decisions inchuded “tentative determinations” by Ecology that defined the




scope of Leavenworth’s preexisting water rights.  The tentative
determination regarding Certificate No, 8103 stated that it had been issued
without an annual quantity timit, but that a limit of 275 acre-feet per year
could be interred from other factors including past growth projections and
average daily usage per customer. Although other langnage in the 1995
decisions expressed that Leavenworth’s total annual quantity from all of
its water rights, new and existing, totaled 1,465 acre—fegt per year,
Leavenworth contends that quantification or limitation of the apnual
quantity of its existing water rights was ﬁot revealed to the city as a
consequence of the 1995 decisions. These decisions were not appealed by

{éavenworth,

Many years later, Leavenworth reviewed the tentative
determinations and conditions in the 1995 decisions and came to believe
that they may have exceeded Ecology’s statutory authority as to
Leavenworth’s preexisting water rights. Leavenworth attempted to
resolve the issue through a request to the Department of Health for an
amendment to its Water System Comprehensive Plan, which Ecology
subsequently disputed. Leavenworth then brought a declaratory jﬁdgment
action in Chelan County Superior Court against Ecology after efforts to
resolve the quantity of its water rights were unsuccessful. Both parties
filed cross-motions for summary judgment relating to several legal issues.
Judge Lesley A. Allan issued an QOrder on Parties’ Cross-Motions: for
Summary Judginent and on Motions to Strike (July 19, 2012 Order)

partially granting and denying each parties’ motions. After denying




Leavenworth’s Motion for Reconsideration, this appeal was filed by

Leavenworth. Ecology did not file a cross-appeal.

Leavenworth contends as follows:

1.

That it did not understand that the 1993 deciswons could
have had the effect of reducing the annual quantity of its
presxisting water rights, including both perfected and
inchoate portions of Certificate No. 8105.

That a 1994 Stipulation and Order (1994 Stipulation)
included the parties’ agreement that Leavenworth’s existing
water rights, including Certificate No. §105, were not
affected by the two new water right permit decisions.

That Ecology had no statutory authority to reduce its
preexisting water rights.

That the superior court has authority under the Uniform
Declaratory Judgments Act to determine limits on
Ecology’s statutory authority and to determine whether the
1995  decisions had any effect on Leavenworth’s
preexisiing water rights. '

That the July 19, 2012 Order did not resclve the ultimate
issue in the case, whether Ecology’s tentative determination
and cap condition in the 1995 decisions can or cannot be
interpreted as limiting or reducing the quantity ?f the City’s

~ preexisting perfected and inchoate water rights.

That the July 19, 2012 Oxder did not resolve other claims
by the City i the case.

The ultimate remedy Leavenworth seeks is a declaration that its

preexisting water rights, including the petfected and inchoate quantities of

Certificate No. 8105, were not affected by the 1995 decisions, which

! A more detailed summary of the legal issues and positions of the parties is
provided in Section IT1, below. The summary judgment record in this matter at the trial
court level is exceptionally long. To reasonably limit the gquantity of reading by the -
settlement conference judge in order to understand the scope of issues in this case, the
parties have identified the July 19, 2012 Order and their briefing on Leavenworth’s
Maotion for Reconsideration as that portion of the record that will be necessary or helpfid
to seftlement discussions. Those portions of the record are attached as an appendix.




“would result in a total annual quantity of up to 2,185.95 acre-feet per year
for all of its water rights.

Ecology contends as follows:

1. That the 1994 Stipulation included Leavenworth’s
agreement to limit the annual quantity authorized under its
portfolio of water rights, including the two new permits and
all preexisting rights.

2. That, under the water right permitting statuie, RCW
90.03.250, Ecology had the authority to tentatively
determine the scope and wvalidity of Leavenworth’s
preexisting water rights and to mmpose an aggregate cap
condition in the 1995 decisions determining a specific
annual quantity for Leavenworth’s water rights.

3. That Leavenworth’s declaratory judgment action is a
belated appeal of the 1995 decisions and barred by the 30-
day statute of limitations for appealing decisions on permit
applications to the Pollution Control Hearings Board
(PCHB). '

Ecology is satisfied with the July 19, 2012 Order and interprets it
as upholding the aggregate cap condition limiting Leavenworth’s annual
quantity of water ﬁghts to a maximum total of 1,465 acre-feet per year.

IL. SETTLEMENT PROSPECTS AND TIME REQUIREMENTS

‘Both parties have expressed interest in pursuing a settiement
process with the goal of identifying and funding projects in the Wenatchee
River watershed that would avgment Leavenworth’s water rights for
future growth, and make it unnecessary for Leavenworth to pursue this
appeal, [f the settlement process is successful, Leavenworth would
voluntarily dismiss this appeal. If it is not successful, Leavenworth would
notify the Court of its intention to pursue this appeal and the Coust could

then set a briefing schedule and hearing date. An outline of this settlement -




process is being developed by the parties in cooperation with Ecology’s
Office of the Columbia River and the Wenatchee Water Work Group, a
coalition of municipal water systems and irrigation districts, using an
integrated Wenatchee River watershed planning process. The current draft
of this outline is attached as Exhibit A. |

The public nature of this plénning process is essential to Ecology’s
willingness to participate in it and seek the funding necessary to carry it
out. It is also one important reason the parties request a siay of this appeal
for two or more years because in their experience these processes require
at least that amount of time to complete. Third parties including the
Yakama Nation, Confederated Tribes of the Colville Reservation, U.S..
Fish and Wildlife Service, U.S. Bureau of Reclamatiorn, National Marine
Fisheries Service, the Washington Depariment of Fish and Wildlife,
environmental groups, and other cities and irrigation districts in the
Wenatchee River watershed will be informed and involved m this process,
and a broad consensus is required in order to obtain funding from the State
of Washington or other sources to implement the settlement once suitable
praj écts to augment Leavenworth’s water rights are identified.

The parties propose to keep the Court of Appeals informed of their
progress on the settlement process once every six months (or more often if
important events or milestones arise). If the Court of Appeals becomes
dissatisfied with this progress, it can call a settlement or status conference
at any time and has the authority to require more detailed status reponé or

to revoke the continuance and require the parties to comply with the Rules




tentatively determine .the extent and validity of a water right permit
applicant’s preexisting water rights when FEcology evaluates the
applicant’s permit application for an additional water right. This authority
does not include the authority to reduce preexisting water rights.
Therefore, under RCW 90.03.290, Ecology was authorized to tentatively

determine the extent and wvalidity of Leavenworth’s preexisting water

rights, including Certificate No. 8105, when Ecology evaluated Permit

Application Nos. (34-25558 and S4-28812 in 1993 and 1995.

B. Did Ecology have authority fo determine an “aggregate cap”
on the annual quantity of water allowed under all of
Leavenworth’s water rights, including its existing perfected
and inchoate water rights, as a cendition of Ecology’s
approvals of Leavenworth’s Permit Nos., G4-29958 and S4-
28812 for new water right permits? :

Leavenworth’s Position: No. The Water Code does not authorize

Ecology to determine an “aggregate cap” as a binding limit on the annual
guantity of a municipal water supplier’s water rights. This is tantamount
to an unauthorized adjudication of existing inchoate and perfected water
rights, and is not, therefore, an appropriate condition to granting an
application for additional water rights. Ecology can, instead, condition
new annual quantity as “supplemental™ or “non-additive™ to existing water

rights.

Ecology’s Position: Yes. Ecology was authorized to deterinine an
“aggregate cap” on the annual quantity of water allowed under all of
Leavenworth’s water rights as a condition in Ecology’s approvals of its

permit applications, to affirm that Leavenworth met the four criteria for




approval of permit applications under RCW 90.03.290. However, since
the aggregate cap condition is based on a tentative determination of
Leavenworth’s preexisting water rights, the condition may be superseded
in the future by a superior court’s final determination of Leavenworth’s

water rights in a general adjudication of water rights.

July 19, 2012 Order: Under RCW 90.03.290, Ecology is
authorized to approve an application for a new water right permit with a
condition that limits the total annual quantity of water that may be used by
the applicant under the applicant’s entire portfolio of water rights,
including the new permit and all preexisting water rights. This authority
does not include the authority to reduce preexisting water rights.
Therefore, under RCW 90.03.290, Ecology was autherized 1o include a
condition limiting the total annual quantity of water that may be used by
the City under all of the City’s water rights as a condition in Ecology’s
1995 revised approvéfis of the City’s water right Permit Appiication NOS.
(G4-29958 and 54-28812. The Court interprets the 1,465 acre-feet per year
language in Permit Nos. (G4-29958 and S4-28812, and the Amended
Reports of Examination (ROEs) associated with those permits, as a
condition limiting the fotal anmual quantity of watér usage by the City
under the new permits and all preexisting water righté as a condition of

approval authorized by RCW 90.03.290.




of Appellate Procedure for the designation of clerk’s papers and briefing
in this matter. The parties will further explain the settlement process and
their proposed status reports at the settlement conference to be held in this

magtter.

III. STATEMENT OF ISSUES AND POSITIONS
OF THE PARTIES

A, Did Ecology have authority to tentatively determine the extent
and validity of Leavenworth’s preexisting water rights when
Ecolegy evaluated Leavenworth’s applications for new water
rights? If so, are such tentative determinations binding and
appealable as to the preexisting water rights?

Leavenworth’s Position: Eeology’s authority to make tentative
determinations of existing water rights in the context of evaluating
applications for new water rights is limited to determining how much, if
any, additional water is required to meet the applicant’s growth
projections.  Such determinations are not binding or appealable as.
limitations of the applicant’s existing water rights, because only a superior

court can adjudicate existing water rights.

Ecology’s Position: Yes. Under RCW 90.03.290, Ecology has
authority 1o tentatively determine the extent and validity of a water right
permit applicant’s preexisting water rights when Ecology evaluates a
water permit application, but a final determination of the extent and
validity of the water rights can only be made by a superior court in a
general adjudication of water 1;i ghts,

July 19, 2012 Order: Under RCW 90.03.290, the statute governing

applications for water right permits, Ecology has the authority to



C. Does res judicata apply {o preclude Leavenworth’s complaint
for declaratory judgment?

Leavenworth’s Position: No. Leavenworth’s request for a
Declaratory Judgment is not an appeal of the 1993 or 1995 ROESs or the
1995 Permits; it is a request for a declaration of the legal e.ffect of those
decisions.  Further, the doctrine of res judicata does not épply to
ministerial or administrative permit decisions such as the ROEs or
- permits, nof does the doctrine apply to ultra vires language regarding the
quantity of Leavenworth’s existing water rights in the 1995 ROEs and
Permits. Ecology cannot have it both Wé,ys by claiming they were not
adjudicating existing rights and then claiming a challenge to its decision is
barred by res judicata.

Ecology’s Position: Yes. The City is attempting to appeal the

provision in the 1995- issued Amended ROEs and permits stating that
“Itlhe primary allocation of up 1o 90 acre-feet per year shall be perfected
to the extent of actual use in excess of 1,375 acre-feet per year allocated
under pre-existing water rights...” Ecology’s decisions on permit
applications must be appealed to the PCHB within 30 days of receipt, and
the City received the Amended ROEs and permits in 1995. RCW
4321B.230(1), 310(4}. A declaratory jodgment action must be brought
within a “reasonable time,” which is determined by analogy to the time
Iallowed for appeal of a similar decision as prescribed by statute, rule of
court, or other provision. Cary v. Mason Cuty., 132 Wn. App. 493, 500-
01, 132 P.3d 157 (2006). However, res judicata can only apply until such




time as a superior court makes a final determination of the extent and

validity of the City’s water rights in a general adjudication of water rights.

July 19, 2012 Order: Res judicata is not applicable to Ecology’s
tentative determinations described in Declaratory Order No. 1, above,
because final determinations of the extent and validity of water righis can
only be made through a general adjudication of water rights in superior
court pursuant to RCW 90.03.105~245. As a result, E-;’:elogy’s tentative
determinations of the extent and validity of Certificate No. 8105 in its
decisions on Permit Application Nos. G4-29958 and S4—28_812' are not

binding in a future water-related dispute, litigation, or adjudication.

D. If Ecology’s tentative determination of the extent and validity
of Leavenworth’s preexisting water rights in the 1993 and 1995
ROEs and 1995 Permits was not binding as to these existing
water rights, and res judicata does mot apply to preclude
Leavenrworth’s complaint for deciaratory judgment, what is
the proper remedy? -

Leavenworth’s Position: Fcology would not have been required to
deny Leavenworth’s applications—it has approved many similar
applications without making a binding determination of extent and validity
of preexisting rights. The Court should enter a declaratory judgment, as a
matter of law, that statements in the 1993 and 1995 ROFs and the 1995
permits relating to the annual quantity of the City of Leavenworth Water -
Right Certificate No. 8105 and the total annual quantity of Leavenworth’s
existing water rights do not limit the extent and/or validity of Certificate
No. 8105 or of the total annual quantity of Leavenworth’s existing water

rights. The ROEs and Permits should not be voided.

10




Ecology’s Position: If the Court rules in favor of the City on

Issues Nos. 1-3, then the 1994 Stipulation and Agreed Order of Dismissal
{("Agreement™), Amended ROEs, and Permits should be deciared mull and
void so that the parties are restored to the positions they were in before
Ecology issued its decisions on the City's permit applications, Throﬁg,h a
declaratory judgment, the Court cannot erase or rewrite the provision in
the Amended ROEs and permits stating 'that_"[t]he priinary allocation of
up to 9§ acre-feet per year shall be perfected to the extent of actual use in
excess of 1,375 acre-feet per year allocated under pre-existing water
rights. . . . " while maintaining the rest of the Amended ROEs and permits
intact because that would be contrary to law, and also would give the City
its "benefit of the bargain" that it obtained through the Agreement while
depriving Ecology of its benefit of the bargain.

| July 19, 2012 Order: Under RCW 43.21B.230(1) and

43.21B.310(4), Ecology’s decisions on permit applications must be
appealed to the PCHB within 30 days of receipt. Because the City
received the Amended ROEs and permits in 1995 and failed to timely
appeal those decisions to the PCHR, the City cannot seek judicial review
of the Amended ROEs and permits or any of their provisions at this time.,
Therefore, the City is generally bound by the conditions in Permit
Nos. G4-29938 and S4-28812 including, but not necessarily limited to, the
amount of additional water granted (up to an additional 90 acre~-feet per
year), the total quantity of water the City can use each year under its

~ collective water rights (1,465 acre-feet per year), reporting requirements,

11




and well construction requirements. Although Ecology’s tentative
determihat_ion of the annual quantity of Certificate No. 8105 does not have
any res judicata effect, the Court interprets the City’s declaratory
judgment claim as a belated appeal of the condition limiiing the annual
quantity of the City’s water righis described in Declaratory Order No. 2,
above, that is barred by the 30-day statute of iimitations of RCW
43.21B.230(1) and 43.21B.310¢4). However, in the event ofl a future
water-related  dispute, litigation, or adjudication, Ecology cannot
necessarily rely on its tentative determination of the annual qualxtify of

Certificate No. §105 as being binding.

E. What is the plain meaning of the 1994 Stipulation and Order
as to the parties’ intentions with respect to limiting the scope
and validity of Leavenworth’s existing water rights?

Leavenworth’s Position: The plain language of the 19%4

Stipulation and Order confirms that the parties did not intend to reduce,

himit or eliminate any eof Leavenworth’s existing water rights,

Ecclogy’s Position: The plain language of the Agreement
confirms that the parties did intend for there to be an aggregate annual
quantity cap of 1, 465 acre-feet per year for all of the City’s water rights,
inchuding Certificate No. 8105 and Permit Nos, (G4-29958 and S4-28812.

July 19, 2012 Order: Because of the foregoing findings and

declarations, that portion of the third cause of action in the City’s Second
Amended Complaint seeking an interpretation of the 1994 agreement

between the parties does not need to be determined.

12




F. Did Keology violate the City’s constitutional right to due
process when Ecology issued its decisions on the City’s water
right permit applications?

Leavenworth’s Position: If Ecology had authority to decrease or
cap Leavenworth’s preexisting water rights when it issued the 1993
decisions, it violated Leavenworth’s due process rights by failing to
adequately inform Leavenworth .that those decisions would have that
effect. The applications and notices of decision concerned only the new
water rights, and the City was unaware that the quantity of its preexisting

water rights were or could have been impacted by the 1993 decisions.

Ecology’s Position: No. Ecology provided the City due process
by providing notice and the oppormunity to be heard through an appeal to
the PCHB, a neutral quasi-judicial tribunal. The Amended ROEs and
Permits included the provision stating-that “[tThe primary allocation of up
to 90 acre-feet per year shall be perfectied to the extent of actual use in
excess of 1,375 acre-feet per year allocated under pre-existing water rights

. .” which provided notice that the Amended ROEs and permits were
approved subject to the aggregate cap condition, and the City had the
opportunity to appeal those decisions to the PCHB.

July 18, 2012 Order: Because of the foregoing findings and

declarations of law, the Court also finds that it is urinecessary to determine
whether Ecology violated the City’s constitutional right to due process
when Ecology issued its decisions on the City’s water right permit

applications.

13



IV, CONCLUSION
The Parties jointly request a stay {and continuance) of the appeal in
order to pursue a settlement agreement using the process. outlined in
Exhibit A, which would eliminate the risk and expense to both parties of

an appeal.

.. 31
Respeotfully submitted this #% 'day of January, 2013,

ROBERT M. MCKENNA
Atiomey General

. In JRt—r

ALAN M. REICHMAN, WSBA #23874
Assistant Attorney General

Attorneys for Respondent

Washington State Department of Ecology
(360) 586-6748

LAW OFFICES OF THOMAS M. PORS

Thomas M. Pors, WSBA # 17718 ( Fer Ok, 2,
Atiorney for Appellant _ oy “/ e
City of Leavenworth, Washington =t f)
(206) 357-8570 '
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GUTLINE OF SETTLEMENT PRGCESS
CITY OF LEAVENWORTH V. DEPARTMENT OF ECOLOGY

* The City of Leavenworth and the Department of Ecology (the Parties) agree to
collaborate and attermpt to find new source(s) of water supply for Leavenworth through
the Wenatchee Integrated Plan process.

* The Parties agree that the initial goal is to secure 800 acre-feet per year of additional
water right authority for Leavenworth. This annual quantity (Qa) figure is subject to
further consideration and revision after potential water supply projects are identified and
their feasibility is studied.

* Ecology (through its Office of Columbia River) agrees to provide $75,000 in funding
to support the Wenatchee Water Work Group’s process to identify potential water supply
projects. This requested funding will support the Wenatchee Water Work Group’s

_ process to secure water supply for water users throughout the basin, and will not support
only the effort to secure additional water supply for Leavenworth, This funding amount
has already been identified in existing grant agreements between Ecology and the Chelan
County Department of Natural Resources.

* Ecology agrees to pariner with the Chelan County Department of Natural Resources to
request capital budget funding from the Washington Legislature to support water supply
project development. This requested funding, if appropriated by the Legislature, would
support the Wenaichee Water Work Group’s process to secure water supply for ail water
users throughout the basin, This funding will not exclusively support the effort to secure
additional water supply for Leavenworth.

* Afier the Wenatchee Water Work Group identifies potential water supply projects that
ccould benefit Leavenworth, and the feasibility of those potential projects is studied, the
Parties will meet to determine if settlement is still possible based on securing new
source(s) of water supply for Leavenworth through the Wenatchee Integrated Plan
process. At that time, the Parties will determine (a) what potential projects, if any, will
be pursued, and (b} what additional steps must be taken by the Parties in planning and
project development efforts, and {¢) whether to further negotiate the Qa figure of 800
acre-feet per year based on consideration and possible revision as discussed above.

* At this juncture, the Parties will decide whether to request further continuance of the
Court of Appeals case and continue to pursue water supply projects through the
Wenatchee Integrated Plan process, or to report to the Court that settlement efforts have
ended and that the stay be lifted and litigation resumed.

* Leavenworth acknowledges that it may be required to expend money 1o secure water
through any protects that are successfully developed through the Wenatchee Integrated
Plan process. Potential costs and funding sources will be subject to future discussion
between the Parties.

Page 1 | _ - Attachment A




* Leavenworth agrees that during the pendéncy of this settlement process, and of the
litigation in this case should it resnme in the future, it will not seek amendment or
adjustment of its Water System Plan through the Department of Health 1o increase the
maximum Qa of its water rights in the water rights assessment section of the Waier
System Plan based on a Qa figure for its collective portfolio of water rights that exceeds
1,465 acre-feet per year. : '

* The Parties agree to meet at least once every six months to discuss progress in carrying
out the steps outlined above, and report on and discuss the information gained through
such steps, and to report.on status of this settlement process to the Court of Appeals as
directed by the Court. (However the parties can opt for more frequent meetings should
the need arise.)

¥ Leavenworth agrees that if sufficient additional water supply is secured through this
process, it will voluniarily dismiss its appeal; if not, Leavenworth retains the right to
pursue the appeal. With respect to determining what guantity of water is “sufficient,” the
Parties agree that they may adjust the Qa figure of 800 acre-feet per year stated above
after the project identification and feasibility stage. “Secured” means that a water supply
has been identified, purchased and transferred to Leavenworth with the City’s consent.

Page 2 : Attachment A
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Ecology Dlvision
FILED
CJUL 1 H 2012
STATE OF WASHINGTON o o ek
CHELAN COUNTY SUPERIOR COURT
CITY OF LEAVENWORTH, NO, 09-2-00748-3
Plaintiff, \
ORDER ON PARTIES’ CROSS-
V. MOTIONS FOR SUMMARY
JUDGMENT, AND ON MOTIONS
WASHINGTON STATE TO STRIKE
DEPARTMENT OF ECOLOGY,
: Clerk’s Action Required
Defendant, . L

THIS MATTER CAME ON FOR HEARING pursuant to CR 56 upon Plaintiff City of
Leaverrworth’s Motion for Partial Summary Judgment (Re: Phase 1 Issues) dated June 27,
201 1, and ﬁcfendant Department of Bcology’s Motion for Summary Judgment dated hune 24,
2011, The Court also considered motions that each party filed requesting the Court to strilke
portions of the other party’s declarations.

Defendant Department of Ecology {Foology), the moving party on s summaxy
judgmeﬁt motion and responding party as to the City of Leavenworth’s partial summary
judgment motion, appeared by and through ifs attorneys of record, Alan M. Reichman and
Saral Bende_r’sky, Assistant Attorneys General.- -‘Piaint:iff City of Leavenworth (City), the
roving party on its partial summary judgment mptioﬁ'and responding party as to Ecology’s

summary judgment motion, appeared by and.t}u'qugh its attorheys of record, Thomas M. Pors

ORDER ON PARTIES' CROSS-MOTIONS 1 ATTORNEY GENERAL OF WASHINGTON

FOR SUMMARY JTUDGMENT, AND ON Ecpglogﬁigﬁign

MOTIONS TO STRIKE : . o Olympis, WA IRS04-BL1T
. ) ) . AR SREATID
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of the Law Office of Thomas M, Pors, and Michael C, Waltef of Keating, Bucklin &

MoCormack, Ine., P.S.

THE COURT CONSIDERED the following pleadings, mernoranda, and briefs

regarding Ecology's Motion for Summary Judgment:

i,
2,

4.

Department of Ecology’s Motion for Surnmary Judgment; dated June 24, 2011;

Depariment of Bcology's Memorandum in. Support of its Motion for Summary
Judgment, dated June 24, 2011,

Plaintiff Teavenworth’s Response to Ecology’s Motion for Summary Judgment
(Re: Phase I Issues), dated July 22, 2011; and '

Department of Ecology’s Reply Memorandum in Suppert of Motion for
Summaary Judgment, dated Auwgust 5, 2011,

THE COURT ALSO CONSIDERED the following pleadings, memoranda, and briefs

regarding the City’s Motion for Partial Summary Judgment:

1.

Plaintiff City of Leaveaworth’s Motion for Partial Summary Judgment
{Re: Phase I Issues), dated June 27, 2011;

Department of Ecology’s Memorandum in Response to City of Leavenworth’s
Motion for Partial Summary Judgment, dated July 22, 2011; and

" Reply of the City of Leavenworth to Defendant Department of Ecology’s

Response/Opposition to the City’s Motion for Partial Summary Judgment,
dated Angust 5, 2011,

THE COURT ALSO CONSIDERED the following pleadings, memoranda, and briefs

regarding the City's Objections/Requests to Strike: -

L,

Leavenworth’s Objection to Ecology’s PCHB Legal Authority and Reichman
Declaration Exhibits 11 and 12, and Request to Strike, dated July 22, 20113;

2. Department of Ecology’s Memotandum in O}:ﬁposition to City of Leavenworth’s
Request to Strike, dated August 4, 2011,
3. Leavenworth’s Objection to Evidence (07-20-11 Stephen Hirschey Declaration
and 07-21-11 Daniel R. Haller Declaration) and Request to Strike, dated
August 5, 2011;
ORDER ON PARTIES’ CROSS-MOTIONS 2 A AL O YASHINGTCN
FOR SUMMARY JUDGMENT, AND ON . OB 17

MOTIONS TO STRIEE ~ Olympiz, WA 98504-0117
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4; Depattment of Ecology’s Memorandum in Opposition © Leavenworth’s
- Request to Strike Declarations, and, in the Alternative, Request to Strike
Portions of Leavenworth’s Declaratmns, dated August 19, 2011

5. Leavenworth’s Additional OBjection to Evidence (07-29-11 Daniel R. Haller
Declaration) and Request to Strike, dated September 9, 2011, and

6. Department of Ecology’s Memorandum in Opposition to Leavenworth’s
Additional Objection o Evidence (07-25-201]1 Daniel R. Haller Declaration)
and Reguest to Sirike, dated September 21, 2011.

THE COURT ALSO CONSIDERED the follomng affidavits, declaranons, and

cvidentlary material, mcludmg exhibits appended to each, in support of Ecology’s Motion for

Sommary Judgment, and in Response/Opposition to the City’s Motion for Partial Summary
Judgment; |

1. Declaration of Melissa Downes in Support of Department of Ecology’s Motion
for Summary Judgment, dated June 17, 2011;

2. Declaration of Robert F. Barwin m Support of Department of Ecology S
Motion for Summary Fudgment, dated June 17, 2011;

3. Declamation of Alan M. Reichman in Support of Department of Ecology’s
Motion for Summary Judgment, dated June 20, 2011;

4, Declaration of Alan M. Reichman in Support of Ecology’s Memorandum in
Response to City of Leavenworth’s Motion for Partial Summary Judgment,
dated July 19, 2011,
5. Declaration of Stephen Hirschey in Support of Ecology’s Memorandum in
- Response to City of Leavenworth’s Motion for Partial Summary Judgment,
dated July 20, 2011;

6. Declaration of Daniel R. Haller, dated July 21, 2011; and

7. Second Declaration of Daniel R. Haller, dated July 29, 2011.

THE COURT ALSO CONSIDERED the following affidavits, declarations, and
evidentiary material, including exhibits appended to each, in support of the City’s Motion for
Partial Summary Judgment, and in Response/Opposition to Ecology’s Motion for Sumuary
Judgment:

1. Declaration of Terrence M. MGC.au.ley, dated Tune 22, 2011;

ORDER ON PARTIES® CROSS-MOTIONS 3 ATTORNEY GENERAL OF WASHINGTON

FOR SUMMARY JUDGMENT, AND ON : B

MOTIONS TO STRIXKE Olympia, Wa 98504-0117
- (36N SRE-RT7T0




N

R o I e e I = T

10
11
12
13
14

15

16
17
18
19
20
21
22
23
24
25
26

Declaration of Connie Krueger, dated June 23, 201.1;
Declaration of Elmer Larsen, dated June 22, 2011;

oW

Declaration of Jill Van Hulle, dated June 21, 2011,

Lh

Decla:_cation.of Chan{ell Steiner, dated June 22, 2011;
Declaration of Thomas M. Pors, dated Tune 26, 2011;
Declaration of Michael J. Cecka, dated June 20, 2011;
Declaration of Stephen Hirschej, dated May 13, 2011;

W oo w3 O

Declaration of Mark Varela, dated June 22, 2011;
10. Second Declaration of Michael J. Cecka, dated July 19, 2011;
11, Second Declaration of Terrence M, MeCauley, datéci July 19, 2011,
12 Second Declaration of Jill Van Hulle, dated July 19, 2011;

13. Second Declaration of Thomas M. Pors, dated Tuly 21, 2011;

14, Third Declaration of Michael J, Cecka, dated August 3, 2011;

15. | Third Declaration of Thomas M. Pors, dated August 4, 2011; and

16.  Third Declaration of Jill Van Hulle, dated August 3, 2011.

THE COURT DECIDED THESE MOTIONS after hearing arpument by counsel for
the parties on September 27, 201 1; after proper and t:ime:ljr notice of the parties’ motions, and
considered that argument in addition o and in conjunction. with the foregoing pleadings
memoranda, declarations, and other evidenﬁary materials. On December 15, 2011, the Court
issued a memorandum decision, which is attached hereto and hereby incorporated into this
Order. The parties presénted separate proposed orders fo the Court and, on Febroary 16 and
Juoe 7, 2012, the COurth.cid presentation heatings and instructed the parties with respect to
the langnage and content of this Order.

BASED ON THE FOREGOING and pursuant to CR 36, the Cowt finds that there is
no question of material fact with respect to the issues raised in Ecﬁiogy_’s Motion for

Summary Judgment, and in the City’s Motion for Partial Summary Judgment (Re: Phase I
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Issues), that all of the issues and claims raised are questions of iaﬁr based on undisputed facts
and/or interpretations of statntory and/or case law, and that Ecology is entitled to judgment as
a matter of la@ only on the issues concerning the agency’s Iauthority under RCW 90.03.290
and the effect of the City's failure to appeal Ecology’s 1995 Amended Reports of
Examination to the Pollntion Control Hearings Boatd, as set forth below, but s not otherwise
entitled fo the relief requested in its Motmn for Summary Judgment.

FURTHERMORE, and based on the forgoing and pursuant o CR 56(c), the Court
finds that the City is entitled 1o judgment as a matter of law only on the res judicata and water
system planning claims and issues in its motion, as set forth below, but is not otherwise
entitied té the relief requested in its Motion for Partial Summary Judgment.

NOW, THEREFORE, IT IS HEREBY:

ORDERED, ADMDGED; AND DECREED that all objections to and requests to
strike poftions of declarations are DENIED, In its consideration of the parties’ cross-motions
for summery judgment, the Court has disregarded any irrelevant legal conclusions and
opinions offered by lay witnesses. It is hereby further

ORDERED, ADJUDGED, AND DECREED that all objections to and requests to
strike legal authorities cited and discussed in memoranda are DENIED. It is hereby further

ORDERED, ADJUDGED, AND DECREED that Ecology’s Motion for Summary
Judpment, dated June 24, 2011, is hexe’éjr GRANTED in part and DENIED in part, and that
the City’s Motion for Partial Smm Judgment (Re: Phase 1 Issues), dated June 27, 2011, is-
hereby GRANTED im part and DENIED i part. It is hereby further

ORDERED, ADJUDGED, AND DECREED that pursuant to the third cause of action
in the City’s Second Amended Complaint for Reformation, Declaratory Judgment, and Other
Equitable.lleiief {Second Amended Coinplaint) the Cowrt hereby finds and makes declarations
of law wnder Chapter 7.24 RCW as to each of the following: |
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- L That under RCW 90.03.290, the statute chemjng applications for water right
permits, Ecology has .the authority to tentatively determine the extent and validity of a water
right permit applicant’s preexisting water rights when Ecolé:-gy evaluates the applicant’s
permit application for an additional water right. This authority does not include the authority
to reduce preexisting water rights. Therefore, under RCW 90.03.290, Ecology was authorized
to tentatively determine the extent and validity of the City’s preexisting water rights, |
inchuding Certificate No. 8105, when Ecology evaluated the City’s Permit Application Nos.

(G4-29958 and $4-28812 in 1993 and 1995;

2. That under RCW 90.03.290, Ecology is authorized to approve an apphcation
for a new water right pérnﬁt with a condition that limits the total annoal quantity of water that
may be used by the applicant under the applicant’s entire portfolio of water rights, including
the new permit and all preexisting water rights, This authority does not include the authority
to reduce preexisting water rights. Therefore, under RCW 90.03.290, Heology was authorized
to include a condition limiting the total annual quantity of water that may be used by the City
under all of the City’s water rights as a condition in Ecology’s 1995 revised approvals of the
City’s water right Permit Application Nos., G4-29958 and $4-28812. The Court interprets the
1}465 acre-feet per year language in Permit Nos, (34-29958 and §4-288 12, and the Amended
Reports of Examination (ROEs) associated with those permits, as a condition limiting the total
annual quantity of water usage by the City under the new peﬁnits and all preexisting watoer
rights as a condi’cioﬁ of approval authorized by RCW 90.03 .29(};

3 That res judicata is not applicable to Ecology’s tentative determinations

described in Declaratory Order No. 1, above, because final determinations of the extent and

validity of water rights can only be made through a general adjudication of water rights in

.s‘uperjor court pursuant to RCW 90.03.105-245, As a resnlt, Ecology's tentative

determinations of the extent and validity of Certificate No. 8105 in its decisions on Application
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Nos. (34-29958 and S4-28812 are not binding in a future water-related dispute, litigation, or
adjudication.

4, That undér RCW 43.21B.230(1) and 43.21B.310(4), Beology’s decisions on
permit applications must be appealed to the Pollution Control Hearings Board (PCHE) within
30 days of receipt. Because the City received the Amended ROEs and permits i 1995 and

fafled to timely appeal those decisions to the PCHB, the City cannot seek judicial review of the

Amended ROFEs and permits or any of their provisions at this time. Therefore, the City is |
generally bound by the conditions in Permit Nos, G4-29958 and §4-28812 including, but not
necessarily limited to, the amount of additional water graﬁted {up to an additional 90 acre-feet
per year), the total quantity of water the City can use sach year under its collective water rights
(1,465 acre-feet per year), reporting requérements,: and well construction requitements.
Although Bcology’s tentative determination of the annual quantity of Certificate No. 8105 does
not have any res judicata effect, the Court interprets the City’s declaratory judgment claim as a
belated appeal of the condi'ﬁou. limiting the annual quantity of the.'City’s water rights described
in Declaratory Order No. 2, above, that is barred by the 30-day statute of limitations of
RCW 43.21B.230(1) and 43.21B.310(4). However, in the event of a futare water-related
disﬁute, litigation, or a.djudic_ation, Feology cannot necessarily rely on its fentative
determination of the annual quantity of Certificate No. 8105 as being bindirig;

5. That because of the foregoing findings and declarations of law, the Court also
finds that it is unnecessary to determine whether Ecology violated the City’s constitutional
nght to due process when Fcology issued its decisions on the City’s water right permit
apph'caﬁons; | |

6. That statements, figures, and representations in Washington Depattment of
Health-approved water system plans on the status of water zights do not, in themselves, lmit

the scope and validity of the water rights that are reported in the plans; and |
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7. That statements, figures or representations in the City’s 2002 Wa;tcr System
Plan relating to the City’s water rights were provided for planning purposes, and did not cause
a relinguishment or abandonment of the City's water ﬁghts. : | | _

AND IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that,
because of the foregoing findings and declarations, that portion of the third cause of action in
the City’s Second Amended Complaint seeking an interpretation of the 1994 agreement |
between the parties does not need to be determined.

AND IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that,
because of the foregoing findings and declarations, the first and second causes of action in the
City’s Second Amended Complaint secking reformation of the 1994 agreement between the
parties do not need to be determined. _ |

AND IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that,
because of the foregoing findings and declarations, the fourth cause of action in the City’s
Second Amended Complaint, requesting a constitutional writ, does not need 1o be determined.

AND IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED that
neither party shall be deemed the prevailing paity on the cross-motions for summary judgment

and neither party is, therefore, em:iﬂT 10 attorneys’ foes and costs as authorized by law,

pATED this \l_dayof ()4 [/ 2012
LESLEY ALLAN
HONORABLE LESLEY A, ALLAN
JUDGE
Pregented by: ‘
ROBERT M. MCEKENNA
Attorney General
e m e
ALAN M. REICOMAN, WSBA #13874
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Asgsistant Attorney General
Attorney for Defendant Department of Ecology

Notice of presentation acknowledged and waived;
Approved for enfry by:

KEATING, BUCKLIN & McCORMACK, INC,, P.8,

WVACHAEL C. WALTER, WSBA #15044
Attorney {or Plaintiff Cify of Leavenworth

LAW OFFICE OF THOMAS M. PORS

Fi
THOMAS M. PORS, WSBA #17718
Attorney for Plaintiff City of Leavenworth

ORDER ON PARTIES' CROSS-MOTIONS 9
FOR SUMMARY JUDGMENT, ANID ON
MOTHONS TO STRIKE

ATTORNEY GENERAL OF WASHINGTON
Ecology Division
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Deparirment |
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Snperior Court of the State of Washington
For Chelan Connty

John E. Bridges, Judge

Dypartment 3
, Judge Bart Vandeprift
Court Cotarjssioner
441 Washington Strest N .
PO, Box 89530 - : > 3
Wennrchee, Washingion 98837.0886 B W E
Phone: (509) 667-6210 Fax (509) 667-6388 - .
BEC 182011 1
December 15, 2011 _ ATTORMEY GEMERAL'S OFFi(H

Ectlogy Divislon {

M. Thomas M. Porg

Law Office of Thomas M, Pors

1700 Seventh Avenue, Suite 2100 , -
Seattle, WA 98101 L Yo

Mr, Alan M. Reichman

Assistant Attorney General

‘Attorney General of Washington—FEeology Division
PO, Box 40117

Olympia, WA 98504-G117

Re:  City of Leavenworth v. Department of Ecology -
Chelan County Superior Court Cause No. 09-2-00748-3

Dear Mr. Pors and M, R_ciohman:

This matter came before the court on September 27, 2011 or the parties’ cross-
motions for sunmary judgment. Plaintiff City of Leavenworth (“the city™) appeared and
was represented by ifs attorney, Thomas Pors. Defendant Department of Ecology (“the
depariment”) appeared and was represented by Its attorneys, Alan Reichman and Sarah
Bendersky., The court has considered all pleadings submitted in connections with the

' motions, relevant anthorities and arguments of counsel, Thig leffer constitutes the coumt's

memorandum decision.

This cage involyes a dispute regarding the city’s water rights, The state, acting

through the department, regulates the use of water and allocates water rights pursuant toa

statutory scheme. As noted by counsel af the hearing in this matter, water law has
developed over along period of time and is seemingly dissimilar to any other area of law
in this state. The lengths of the briefs submitted by counsel suggest that itisa
complicated area of law, not susceptible to clear expianation, even by those ostensibly
well-versed in its nuances, That being said, the court will aftempt to sort through the

- myriad arguments made by the parties fo resolve the issues.presented herein.
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The core facts of the case begin with Surface Water Certificate 8103 (“certificate
8105”7 or “81 05”) which granted certain water rights to the city with a priority date of
June 20, 1960.) The specific water right is deseribed in 8105 as “1,50 oubic fest per
second for mumicipal supply.” The certificate does not include a staternent of the
‘maximuen yearly amount of water that can be used, -

In 1983 and again in 1589, the city filed applications for additional water rights.
Ultimately, on Jane 10, 1993, the department issued two contemporaneous decisions or
“Reports of Examination” (“ROE’s™) addressing these applications, The ROE’s granted
to the city the right fo obtain water from additional locations to meet peak demand, but
did not increase the overall water available to the oity. In these ROE’s, the department
made ﬁndmgs that a reasonable annual quanuty of Water available under certificate 8105

can “be caIculaIed at 275 acre-feet,

. In Juby 1993, the oty appealed from the two ROE’s to the Pollutian Confrol
‘Hearings Board (“PCHB”) The city contended that the total quantity of water gvailable
to the city should be higher than 1,375 acre-feet per year, Sitbseguent to the filing of the
appeals, the city and the department entered into setflement negotiations: Ultimately, the
parties reached a settlement of the PCHB case and entered into a Stipulation and Agreed

QOrder of Dismiseal on February 9, 1994

On April 10, 1995, the department issued two amended ROE’s, which amended
the prior ROE’s of June 10, 1993, These two decisions were sent to the city via cerfified
‘mail on or sbout April 12, 1995, each with a nearly identical cover letter, These letiers
stated that the respective applications had been granted and also contained the following
language: “This [etter and enclosed Amended Report of Examination constitute our
detexmination and order. You have the right to obtain review of this order.” The letters
went on to advise of the timelines (30 days) and manner for seeking review with the
PCHB. The city did not appeal from sither of the amended ROE s,

The two amended BOE’s confained the same language as the original ROE’s
regarding certificate 8105: specifically, that 275 acre-feet was a reasonable calculation of
the quantity of water available annually pursuant to that certificate. The amended ROE’s
also both found that the city currently has 1,375 acre-feet of water gvailable annually.
Further, the amended ROE’s granted the oity up to 90 acre-feet per yvear in *additive” or
“primeary” water for & tofal maximum of 1,465 acre-feet per year.

In 2002, the Department of Health (“DOF") approved the 2002 Leavenworth
Water Systern Plan. In that plan — apparently prepared by the city — the city represented
that certificate 8105 provided for a maximum annual water quantity of 273 acre-feet, All
apparently was well until 2008, when the city requested DOH to amend is water system
plan To indicate that certificate 8105 provided for a maxiroum annhual quantity of more

"“The city also holds at twe previously-issued certificates which are rcferencad ta various exhibits, but are
not dirzct{y implicated in this dispute.
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than 1,085 acre-feet, for a total city water portfolio of 2,185.95 acre-foet per year. When
consubied by DOH, the departiment (of ecology) objected 1o the requested amendment.
After appatent fruitless distussions, the city initiated this action.

_Both perties have filed motions for sunmary judgment on Vanous issnes. The
court will attempt to address all necessary issues in logical order :

The first issue is whether the department possessed the authority to tentatively
determine or utherwise quantify the water available under certificate 8103 in the course
of considering the city’s two applications for additional water righfs. The court '
concludes that the department acted within its authority in making this fentative

determination.

In deciding whether to grant or deny a water rights application, the department is
required by statite to consider four oriteria: _ '

1. That waiér' is available;.

2. That is being requested for a beneficial uge; and

3. That appropriation will not impaix éxisting rights; or

4, That appropriation will not be detrimental to the public welfare,

RCW 90.03.290, “Beneficial use’ is a term of art in water law and encompasses both the

purposes for which water may be used and the amount of water necessary for 3 particular

purposs. See Dept. of Ecology v. Grimes, 121 Wn.2d 459, 469 (1993), The department -

also has the authority to finposs conditions on the graniing of  permit. Dept, of Ecology
v, Theodorarus, 135 Wn. 2d 582, 597 (1998), '

It is axiomatic thai in erder to determine whether an application for water
- .qualifies as a beneficial use, the department must consider — among other things - the
amount of water that the applicent already has available fo meet its uses. Although
providing water to municipel costorners unquestionably falls within the types of use that
‘are potentially “beneficial,” an application would nenetheless be dended if an applicant
already possessed sufficient water rights to meet its needs. Thus, as oceurred here, when
faced with an application for additional water rights, the department must determine what

2 Both parties have submitted numerons declarations and exhibifs as part of the summary judgment
_motions, Both parties bave also moved to atrlke portious of the other’s deslarations. A substantial portion
of the declarations appear to ultimately have very little relevance to the predominently legal issues
submitted for decision on surnmary judgment, The court therefore denies all motious 1o strike but has
disregarded in its consideration of this case any irreleyant legal conclus:ons and opinjons offered by lay

withesses,

? See RCW 20.54.020(1)
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water is already available to the applicant. This is precisely what the department
undertook to do with regard to the city’s two applications. Its ROE’s inchuded specific
. findings regarding the amount of water available to the city under its three precxdsting

~eertificates, including 81035,

This issue is further complicated, however, by case law related to this topic and
the statutory scheme for adpudication of water rights, First, it is undisputed that the
department lacks awthorily to wltimately adjudicate water rights; rather, that authority is
reserved to the superior courts by statute, See Chapter 90,03 RCW, Further, thereds no
statutory scheme that provides for the department to “tentatively determine” water vights.
However, the concept of the department making a tantatrve determination of water rights

has been disoussed in case law,

Most prominent is the decision in Rethowski v, Dept. of Ecology, 122 Wn.2d 219
{1993). In Rettkowski, the Court held that the department has no anthority to tentatively
determine the rciamf: priority of water rights in a dispute between competing users in a
regulatory action.! However, the Reftkowsk! Court noted that the concept of tentative .
determinations had been developed in the context of permitting cases, J4, at 227-28, The
discussion of tentative determinations in Refrowskl implicitly approves of the
department’s authortty to engage In this fype of analysis in the permitting context.

Concomitanily, the department algso possesses the anthority fo impose conditions
when issulng a permit. Depi. of Ecology v. Theodorarus, 135 Wn.2d at 597. Apain,
inherent in the general scheine of water rights permifs, one snch condition could be the
total amount of water that could be used by a particular entity. Thus, the department was
atrthorized to determine the total amount of water that shounld be wtilized by the city, or an

“aggregate cap.”

Thus, this court concludes that analysis of the city’s existing water rights —
through & tentative determination — was a proper exercise of the department’s authority in
considering the city’s water rights applications. The court also congludes that the
department was axthorized to issue a permit for additional water rights with a cap on the

total amount of water the city could use armually,

The next issue presented for consideration is whether the city should be allowed -
to now challenge the fwo amendéd ROE’s issued in 1995, As set forth in the cover letters
transmitting the ROE’s, any appeal was required to be fled with the PCHB within 320
days of receipt of the documents. It is undisputed that the eity did pot file an appeal this
period, As a practical mattet, the city does not seck to challenge the gran‘r of additional.

¥ Of potential significance to the future of this dispute is the similar observation by the Rettowski Court that
PCHE Is likewise without authority te conduct adjudicative hearings regarding such rights, 122 Wo.2d at

228-20,
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water in the amount of 90 acre-feei per year, which was the net effect of the two ROB's,”
Rather, the city seeks only to challenge the department’s quantification of the city’s rights
under cerfificate 8105, Thus, the true issue may better be framed as: what is the effect of
the department’s tentative determination regarding certificats 8105 under the facts of this

casel

On this issue, the department contends that the two ROE's — including the annual
quantification of certificate 8105 — should be given res judicata effect and the city should
te precluded from challenging the quantification. The department contends that the
tentative detarmination stands as, in easence, a final determination of the city’s rights
under 8105 unti] such time as a general adjudication of all water rights in the Wenatchee
River Bagin might theoretically ocour at some future dats, Conversely, the city arcues
ihat the docirine of res judicata cannot apply fo 2 tentative datc_rmination.ﬁ

In this court’s view, the department fundamentally misapprehends a crucial
elemernt of the dootrine of res judicata: specifically, that there mmnst be a final
adjudication of the particular claim or dispute at issue, Pederson v. Potter, 103
Wash.App, 62, 67 (2000), As previousiy noted, i 1s well-established that the department
has no authority to make a final determination of a party’s water rights; rather, that
responsibility is reserved and entrustad to the superior courts in the context of a general
adjudication.” See Rettowski, supra; Chapter $0.03 RCW, Here, the department has
failed to expiain how, if it is precluded from making such a final determination, its
guantification of certificate 8105 can be congidered to have res judicata effect.

In this regard, it is important to distinguish between the quantification of
certificate 8105 and the ultimate decision reached in the two 1995 ROE’s. Specifically,
because the city failed to timely appeat from the 19935 amended ROE’s, it is generally
‘bound by the conditions of those permits. These include such things as the amount of
additional water granted (up to an additional 90 acre-feet per year), the total it can use
each year (1,465 acre-feet), reporting requirements, well constriction requirements, sto.
The city cannot seek judicial review of the ROE's or any of their provisions at this time.

Perhaps to clarify, although the department’s tentative determination of a
quantification for certificate 8105 does not have any future res judicata effect, the city
cannot mount a belated plecemeal attack to that determimation to the extent that is
constitutes one of the factors considered by the departrnent in issuing the amended
ROE’s, Conversely, in the event of some future water-related dispute, Iifigation or .
adfudication, the department cannot rely on this quantification of 8105 ag binding,

* In fact, the city strenuously opposes the depariment’s suggestion that, if the annua) quantification for
cerificate 8105 i3 hald to be of m}'effet:t,_ that the two 1995 ROE's must also be reversed, vacated or

withdrawn.

§ See, generatly, the various briefs of the parties.
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In light of the foregoing analysis, the court does not believe that if is required to
address any of the remaining issues. Briefly, the department and city agree that any
staternents by the city in its water system applications regarding the quantification of
certificate 8105 do not have the legal effect of limiting the eity’s rights under 8105,
Further, because the court has concluded that the department’s tentative detehmination
has no res judicata effect and that the ¢ity may challenge that quantification in fiture
water-related disputes, the due process and contract-based claims have effectively been
resolyed. :

Counse] shall prepare and present an appropriate order, Thank you.
Smcereiy,

"

Lesley AL AL
Superior Court JLdge

C: Superior Court file
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SUPERIOR COURT OF STATE OF WASHINGTON

FOR CHELAN COUNTY
CITY OR LEAVENWORTH,
Plaintiff, NO. 09-2-00748-3
PLAINTIEF CITY OF LEAVENWORTH'S
= MOTION FOR RECONSIDERATION

WASHINGTON STATE DEPARTMENT OF | Noted for: August 9, 2012
ECOLOGY, |

ORAL ARGUMENT REQUESTED
Defendant.

L. INTRODUCTION AND RELIEF REQUESTED

The City of Leavenworth, pursuant to CR 59(a) and LR 59(3) respectfully reqﬁests the
Court’s reconsideration of ¥ July 19, 2012 Oxder on Parties” Cross-Motions for Summary '
Judgment and On Motions to Strike and its December 15, 2011 letter opinion.

The principal issue in this case is the legal effect, or lack of effect, of Ecology’s tentative
determination and total quantity condition in the 1995 ROEs on other preexisting City of

Leavenworth water rights.! In other words, did Ecology have authority, for purposes other than

deciding and ccmditioning applications S4-28812 and G4-29958, to determine, limit or reduce the

! For brevity, this issue is referred throughout this motion as the “Principal Issue.”

Law Office of Thomas M, Pore
1700 Seventh Avenue, Suite 2100
PLAINTIFF CITY OF LEAVENWORTH’'S Seatile, Washington 98101

MOTION FOR RECONSIDERATION  Tek: (206) 357-8570
_ R Fax: (866) 342-9646
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quantity of Leavenworth’s preexisting inchoate and perfected water rights? The Court’s July 19,
2012 Order on Parties’ Cross-Motions for Summary Judgment and On Motions to Strike (“July

19 Order”) does not clearly decide this crucial issue at the heart of this dispute. In addition, two

of the Court’s declaratory rulings contradict each other regarding the Principal Issue. This

‘Motion for Reconsideration seeks resolution of the Principal Issue at the trial court level to

provide the parties with necessary and clear guidance regarding the City’s assessment and future
use of its water rights, or to properly frame and ripen the legal issues for an appeal by either

Declarations and deposition testimony establish that Leayenworth’s Certificate 8105 was
not merely an undetermined quantity — it was intended as a water right to meet future growth
requirements and had been beneficially used and/or was inchoate and in good standing to levels
beyond the 275 acre-foot numerical [imit assigned to it by Ecology’s tentative determinations in
19952 If the ultimate effect of the 1965 decistons was to limit Certificate 8105 to only 275 acre-
feet per year (AFY), then this water right was not only “tentatively determined” it was
adjudicated and reduced by Feology’s actions. This has several consequences that require
reconsideration of the July 19 Order.

The Principal Issue described above was only partially resolved by the Court’s December
15,2011 letter opinion and the July 19 Order,” raising the distinct possibility of a remand to this
Court for further proceedings if reconsideration is denied and the City appeals. First, Declaratory
Ruling Nos.1 and 2 are inconsistent in their gunidance to the parties concerning Ecology’s
authority to impact the quantity of the City’s preexisting water rights. Second, Declaratory

? See, e.g.: Varela Decl. 14 7, 12 and 13 and Exs. A and B; Van Hulle Dect. 7 10, 12 and Ex. B; MeCauley Decl. b
12-14; Pors Decl, 97 4-5 and Ex, A.

¥ A copy of the July 19, 2012 Order is attached as Appendix A. The December 15, 2011 letter opinion is aitached to
this Osder. _ '
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Ruling No. 4 mistakenly construes the City’s declaratory judgment claim concerning the
Principal Issue as a belated appeal of the 1995 decisions®,

If the Court denies this motion for reconsi&eration- and continues to construe the City’s
declaratory judgment claim as a belated appeal, the July 19 Order effectively establishes that the
City is bound by the total annual quantity conditions in the 1995 Permits. By necessity, this has
the effect of zeducing the City’s preexisting water rights, making it necessary for the Court o
decide whether Ecology violated the City’s constitutional right o due process, because the City
was not natified of the resulting reduction of preeﬁisting water rights or given a meaningful
opportunity to challenge that reduction, Finally, if the Court does not reconsider its Declaratory
Ruling No. 2, then it also becomes necessary for the Court to interpret the 1994 Stipulation as to
the parties’ intent regarding the City’s preexisting water rights concurrent with the 1995
decisions. This intent is material to the question of whether the Department of Ecology was
authorized by the City to determine or reduce its preexisting water rights as a consequence of the
1995 ROEs and Permits.

The City moves the Court for reconsideration so that this threshold Principai Issue can be
resolved before an appeal is taken, which may avoid the need for an appeal. If the Court does not
grant reconsideration and revise the July 19 Order as requested, the City believes that the Court
of Appeals or Supreme Court may remand the case to this Court for a .décision on this unresolved
Principal Issue, increasing the costs and delays to the parties for a final resolution of this case,

~ The City requests that the Court grant reconsideration and modify its July 19 Order as
explained in this Motion, and as set forth in the attached sample modified Order.’

Ii. PROCEDURAL HISTORY

* This was never the City’s intent, nor was it ever argued by the City, To the contrary, the City’s briefing made clear
that it was not using the declaratory judgment claim as any type of belated or untimely appeal of the 1955 decisions.
Rather, the City asked the Court to construg the legal effect of those decisions on the Principal Issue, See, Section 1L,
Pmeedura[ History, and Section IHLC, below.

* A copy of 3 modified version of the Court’s July 19 Order, with the revisions requested by the City in this Motion
is attached as Appendix B,
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It is uncontested that the City did not appeal the 1995 ROEs or permits for applications
54-28812 and G4-29958, and that an appeal of those ROEs would no longer be timely. The City
has never argued to the contrary. Procedurally, this case is not an appeal of the 1995 ROEs or

_permits and the City does not seek to set aside those decisions. “Ai the time of the 1993 appeal,

the 1994 Stibglatiou and the 1995 ROEs and Permits, City officials did not understand - and had
o reason to believe — that Ecology was taking any action to reduce the City of Leavenworth’s |
preexisting inchoate and perfected water rights.® This understanding wag buttressed by Section
LD of the 1994 Stipulation, which provided that the City’s existing water rights “are not the
subject of, nor affected by, this appeal™ The City filed a water system plan amendment with
Department of Health (DOH) in 2008 after discovering errors in the water right assessment of the
previous water system plan, and DOH referred that amendment to Ecology. Ecology disputed the
City’s amendment, claiming that Certificate 8105 was limited to 275 acre-feet per year (AF Y) as
a result of the 19935 ROEs, Thus, Ecology clearly took the position in 2008-09 that the quantity
of Certificate 8105 was affected by the 1995 decisions on applications $4-28812 and G4-29958.
That is the action, relating to Certificate 8105, that is being contested by the City, This
declaratory judgment action followed.” '

The City’s declaratory judgment case doesn’t challenge or seek to modify or set aside the

1995 decisions; rather, it challenges Ecology’s recent determination that the annual quantity of

Certificate 8105 was limited by those decisions and Ecology’s authority to determine or reduce
the quantity of the City’s preexisting water rights for purposes other than deciding the City’s
applications for new water rights, especially iﬁs authority to reduce the City’s preexisting “pumps
and pipes” water right certificate. Put another way, the Principal Issue in this case under the

Declaratory Judgments Act is whether E.mlog'y’s tentative determinations and cap conditions in

§ Cecka Decl. 99 5-7; McCauley Decl. 9 16-18; Varelta Dacl, 19 3-5.

7 Cecka Decl. Y 14; McCanley Decl. 134,

¥ The Department of Ecology, acting through its legal counsel, agreed to this declaratory judgment procedure as the
means of resolvingthe Principal fssue. Third Declaration of Thomas M. Pors, 9§ 4. Ecolopy's connterclain admits
that the Court has jurisdiction over thess declaratory judgment claims.
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the 1995 decisions could have (Gr did not have) the legal effect of limiting and reducing the
City’s preexisting water rights, including inchoate and perfected quaniities of Certificate 8105, -
If Ecology lacked this authority to limit and reduce the City’s preexisting water rights, then the
19935 decisions could not have that effcét, regardless of whether'the City appealed those
decisions. Declaratory Ruling No. 4, however, misconsiruces the City’s dcclaratofy judgment
claim on the Principal Issue as a belated appeal of the 1995 ROEs, As explained below, this
ruling has substantive consequences to the City’s pl_'eexisting water rights that are incongistent
with the other rulings in the July 19 Order. For instance, in Declaratory Ruling Nos. 2 and 4; the
Court ruled, _‘“I'his authority does not include the authority to reduce preexisting rights,” and in
Declaratory Ruling Ne. 3 the Court ruled that Ecology’s tentative determinations are not binding
in a future water-related diéi:rute, litigation or adjudication; yet this ig such a future watet-related

dispute and litigation.

{Il. GROUNDS FOR RECONSIDERATION
A, Reconsideration Standards

Motions for reconsideration are govermed by CR 59(a), which lists nine separate grounds
for reconsidering a trial court decision, two of whiéh are applicable here. A reconsideration
motion may be granted for any one of the nine grounds “materiaily affecting the substantial
rights” of the parties. Id The trial court has broad discretion to allow reconsideration of its
decisions, and a decision on such a mﬁtion will not be overturmed except for a showing of abuse
of discretion, Chen v. Sfate, 86 Wn. App. 183, 192, 937 P.2d 612 (1997). As discussed below,
there is a good basis to grant reconsideration under both CR 59(a)(8) and CR 59(a)(9) and to

revise the July 19 Order and letter opinion to resolve the Principal Issue and declaratory claims,

B. Error of Law -- CR 59(a){(3).

1. Declaratory Ruling No. 2 is inconsistent with Ruling No. 1 and erzeneous o
the extent that it permits Ecology to do what it has no authority to do — determine,

, {.aw Office of Thomas M, Pors
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timit or reduce the City’s preexisting inchoate and perfected water rights for
purposes other than deciding the new water right apphcanons It should be
revised as requested below.

2. Declaratory Ruling No. 4 erroncously interprets the City’s declaratory
jodgment action as a belated appeal of the 1995 decisions and batred by the 30-
day statute of limitations, which is inconsistent with Declaratory Ruling No. 3 that
Ecology’s tentative determinations are not binding in a future water-related
dispute, litigation or adjudication. It should be revised as requested below.,

3. If the Court does not reconsider its Declaratory Ruling Nos, 2 and 4, it was
grror not to consider the City’s due process claims.

4, Ifthe Court does not reconsider its Declaratory Ruling Nos. 2 and 4, then it
was error not to decide that portion of the City’s third cause of action seeking a
declaratory judgment interpreting the 1994 Stipulation and Order, because the
parties agreed in that document not to affect the City’s existing water rights,

Substantial Justice Net Done - CR 5%{a)(9).

The Principal Issue in this case was not decided by the July 19 Order, prompting
the need for this motion.. Substantial delay and expense to the Parties can be
avoided if reconsideration is granted, including the avoidance of an appeal or a
potential remand by the Court of Appeals to the super:or court for a decision on
the Principal Issue. :

IV, DISCUSSION

Ecology’s 275/1,375 AFY Tentative Determinations and 1465 Annual Cap
Condition Reduced the City’s Pre-Existing Inchoate and Perfected Water

Rights in Vielation of Law.

It is uncontested that Certificate 8105 was issued based on the former “pipes and pumps”

administrative policy of certifying watér rights once works for diverting and distributing water

for municipal supply purposes were constructed, rather than after the water had been put to actual

beneficial use. The application demonstrates an intention to use 1.5 ¢fs year-round for growth,

up to the full potential annual quantity (Qa) of 1085.95 acre-feet.” The former Ecology official
who investigated and wrote the initial draft of the 1993 ROEs, Stephen Hirschey, stated in his
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declaration: “Theoretically, the City counld bave used the Certificate 8105 water right to divert 1.5
cfs from Ieicle Creek continuously, so long as the diverted water was put to beneficial use.”m
Ecology’s expert witness Robert Barwin agreed with this premise and also admitted that
Certificate 8105 was a “pumps and pipes” certificate.)’ Another former Ecology employee, Jill
Van Hulle, reviewed Ecology’s files concerning Certificate 8105 and agrees that it authorizes a
continuous diversion of 1.5 cfs so long as the diverted water is put fo beneficial use. She also
deciared that the application and application supporting documents in Ecology’ $ files
demonstrate that, af the time this water right was issved, it was intended to supply the City’s
future growth demands up to the full potential instantaneous quantity (Qf) (1085.95 AFY)."?
Over the years, the City perfected most of the 1085.95 acre-feet attributable to Certificate 8105,
including a total quantity of 1748 AFY in 1987."° The Ci.ty continued to plan for the growth of
its water gystem to serve new customers, and demonstrated future demand projections for the fall
annual quantity of this water right.14 .

RCW 90.03.330(3) provides that pumps and pipes certificates like Certificate 8105 are
“rights in good standing,” reflecting the Legislature’s view that such water rights are at least
partiaily inchoate and not suscepﬁblé 1o Ecology revision on the agency’s own authority,
Ecology admitted that RCW 90.03.330(3) has retroactive effect.'’ Contrary to Ecology’s
argument that RCW $0.03.330(3) could not undo decisions it already made, the City notes first
that the present dispute regarding the annual quantity of Certificate 8105 dates to the City’s 2008
water system plan amendment, five vears after the adoption cf RCW 94.03.336(3). Second,

Ecology retroactively corrected a similar limitation on annual quantity that it had previously

* Pors Decl,, 4 9 and Exh. E; Van Hulle Decl, 1 12.
" Hirschey Decl., § 6. Another former Ecology empioyee, Iill Van Hulle, reviewed Ecology's files concerning
Certificate 81035 and aprees that it authorizes a confinuous diversion of 1.5 ofs so long as the diverted water {= put to
beneficial use. She also declared that the appiication and application supporting docutients in Ecology's files
demansirate that, at the time this water right was issued, it was intended to supply the City’s future growth demands
qu to the full potential instartancovs guantity (Qi) (1085.95 AFY). Van Hulle Decl., F§ 10 and 12.

Third Pors Decl,, Exlr. AA, p.130, L. 8top 131, 1.2, and p. 155,1, Sto p. 156, L. 13.
12 %/an Hulle Decl., §7 10 and 12.
P varela Decl,, 4 7.
*Varela Decl, § 12; Kraeger Decl, 11 12; Larsen Dect. § 5; McCauley Dect. § 12.
¥ Department of Eeology’s Memotandum in Response to City of Leavenwarth’s Motion for Summary Fudgment, p.
18, 1s. 10-15.
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imposed on Grand Coulee City when it approved a change to that city’s water right certificate in
2004. Citing RCW 90.03.330, Ecology revoked its previous limitation on annual quantity and
determined that the city’s water right certificate 3397, originally issued without an armnual
quantity limit like Leavenworth’s Certificate 8103, had an annual quantity equal to its continuous

diversion, preciscly what Leavenworth is seeking in this case.t® It is perplexing to the City that

.Ecology has steadfastly refused to take the same action with Leavenworth that it took with Grand

Coulee City —i.e., to agree that it had no anthority to impose an annual quantity limitation on
Certificate 8105. \

It necessarily follows that because Certificate 8105 represented a partially perfected and
partially inchoate right up fo its continuous diversion, Ecology could not “ascertain an
appropriate Qa figure” for this water right without diminishing it. The Court correctly states in
Declaratory Ruling No. 1 that Ecology’s limited authority o make tentative determinations when
deciding applications for new water rights “does not include the authority to reduce preexisting
water rights.” What is missing from that ruling and Declaratory Ruling No. 2 is that the
perfected and inchoate guantity of Certificate 8105 could not be diminished by Ecology as a
result of its decisions in 1993 and 1995, Without additiona! language to that effect in the final

order, Ecology would essentially be using the tentative determinations and cap conditions to

circumvent the geners! adjudication process by conducting piecemeal adjudications of municipat
pumps and pipes certificates, in violation of RCW 90.03.330 and the Supreme Court’s warnings
in Retthkowski v. Ecology, 122 Wn.2d 219, 229-30, 858 P.2d 232 (1993).

B. Eeology Cannot Accomplish Through an Annual Cap Condition What it

Lacks Authority to do Otherwise - Reducing Pre-Existing Water Rights.

While Ecolo gy has limited authority to impose conditions on new water rights consistent
with its statutory authority, Dept. of Ecology v. Theodoratus, 135 Wn.2d 582, 597 (1998), that
authority cannot be used to circumvent the proscription onr Ecology conducting its own ad hoc
adjudications of existing water rights. There is no indication whatsoever in RCW 90.03.290 or
in the Supreme Court opinions relied upon in this case (principally Rettkowski and Theodoratus)

1 Van Hulle Decl., § 9.
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that Ecology can Ianulliy adjudicate or reduce preexisting rights in the context of conditioning a
new water right application.” As described above, the July 19 Order creates a conflict between
these two principles and precedents, whereas it should afternpt to harmonize them. As currently
written, however, the July 19 Order violates the proscription against determining and reducing
existing rights by interpreting the 1,465 acre-feet language in Permits 8428812 and G4-29958 as
a condition limiting the total annual quantity of water usage by the City under the new permits

“and all preexisting water rights.” Unless this declaratory ruling is revised, it grants Ecology a

back door method to achieve a vesult that neither the Legislature nor the Supteme Court intended,
which has adyerse consequences to Leavenworth by effectively reducing its preexisting water
rights,

This conflict can be avoided, and these two opposihg concepts can be harmonized in this
case, by reconsidering and reviging the July 19 Order.”® Ecology can make tentative
determinations and limit annual quantity for purposes of deciding a new water right application
without resulting in a de facro adjudicatioﬁ or reduction of preexisting water rights. The
following simple solution is consistent with all relevant sections of the Water Code and with

Supreme Court precedent,

1. Ecclogy cannot determine the validity or quantity of a city’s preexisting water
rights, or diminish them, absent an adjudication or an application 1o change the
water right in question, Reftkowski v. Ecology, 122 Wn.2d at 227, RCW
90.03.330(2). '

2. When a new water right is applied for by a city with a portfolio of existing water
rights, the new water right can be conditioned as to instantaneous and annuval
guantity so long as it does not violate the preceding rule. Ecology can determine,
at the tume of the new water right decision, the fotal amount of water that can be

used from the new water right and all preexisting water rights, but that limitation

17 See Plaintiffs Motion for Partial Summary Jﬁdgment at pp. 28-36; Plaintiff’s Response to Ecology’s Motion for

 Summary Judgment at pp. 11-28; and Leavenworth's Reply to Ecology’s Memorandum in Respcnse to City s

Motion for Summary Judgment at pp, 9-21,

B See Appendix B.
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applies only to the nse of the new water right and is not a de facto adjudication or

diminishment of the preexisting water rights.

3. To illustrate these two rules, Ebology could legitimately determine as a condition
of the 1995 ROEs and Permits that Leavenworth’s projected 20-year growth
demands could be met by a total annual quantity of 1465 AFY, and that limitation
applies, along with the respective instantaneons quantity limits, to water right
permits $4-28812 and G4-29958, Omce the City uses a total of 1465 acre-fect of
water in a given year from any combination of sources, permits 84-28812 and G4-
29938 can no fonger be used to divert watet for municipal purposes, until the
following year. However, the City’s preexisting water rights, including Certificate
8103, can continue to be utilized in that year for municipal purposes so long as
they are in good standing and have available annual capacity that is either
perfected or inchoate. Thus, for example, if the City’s accumulated total water
usage in a given year from all scurces reaches 1465 acre-feet on October 1%, the
wells authorized by permit G4-29958 could not be uged, and the additional
instantaneous guantity of 3.18 ofs from permit 84-28812 could not be diverted
from Icicle Creek until the next year. This would restrict the City to a withdrawal
from Ieicle Creek up to 3.02 cfs for the remainder of the year (a reduction from

6.20 ofs) under its preexisting water righis.

This illustration demonstrates that when Ecology is deciding new water right applications
it is possibie for the Department to maike tentative determinations of the quantity of existing
water rights without determining or diminishing the quantity of those preexisting water tights,
These tentative determinations and annual limitations can be made without violating the
proscription against adjudicating existing water rights if they are made for the purpose of
determining the need for additional quantities of water under the new applications to meet
projected future demands. That use of tentative determinations is allowed by RCW 90.03.290,
whereas 4 reduction of existing water rights is not. Ecology contested this principle in its

briefing by arguing that it would be inequitable for the City to keep the additional 90 AFY of
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primary water rights (the remainder was supplemental to existing righis) granted to the City in
permiis S4-28812 and (G4-29958 if Ecology’s tentative determination and annual quantity
lilﬁitation was not an enforceable limitation of Certificate 8105. The preceding illustration
debunks that myth and demonstrates that there is no scenario in which permits $4-28812 and G4-
29958 could be used to exceed the 1465 AFY of water rights that Ecology determined in 1993
was needed for the City’s 20-year growth forecast. Once the 1465 acre-feet limit is reached,
those permits could no longer be used. The 1993 permits are limited by the 1465 AFY annual
litnitation, and the City is not challenging that limitation for those permits.”® |

It must be noted that Ecology’s practice of Emiting municipal quantities of water to a

specific future growth forecast or water use efficiency standard (water duty) has changed and

evolved over the years, and Ecology no longer possesses exclusive jurisdiction over what usage

of water is reasonable.*® Cities also do not arbitrarily stop growing when they reach a certain
dafc or an arbitrary quantity of projected water usage set forth in a decades old water right permit.
Prompted by the Growth Management Act and their own economic development goals, cities are
constantly planning their next water sources 1o meet future needs. It is also true that it has
become harder and harder to obtain new water supplies via additional water rights because of
instream flow regulations and in some cases over-appropriation of water, and due to rapidly
devetoping scientific analyses used to determine impacts or impairment to existing rights. That
is why the Legislature protected existing municipal inchoate water rights represented by pumps
and pipes certificates in the Municipal Water Lav, so that the water rights already allocated to
municipal water systems are not arbitrarily diminished by administrative actions of Ecology. The
Supreme Court held that RCW 90.03.330 was a constitutional exercise of the Legisiature’s
authority to resclve uncertainties concerning numicipal water rights and ambiguities in the Water
Code. Lummi Indian Nationv. State of Washington, 170 Wﬁ.2d 247,241 P. 3d 1220 (2010). |t
would be inconsistent with the Mumicipal Water Law and Supreme Court precedent to find that
Feelogy had authority to diminish the City’s preexisting water rights via the total anual guantity

** Therefore, as argued in the next section, the City’s declaratory judgment claim is not an appeal of the 1995 -
decisions.
% Third Van Hulle Dect, § 8,
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condition in the 1995 ROEs and permifs for 84-28812 and G4-29938. And, Ecology cati point to

10 law — statitory, fudicial or other — that clearly gives it such authority.

Based on the foregoing, Declaratory Ruling No. 2 should be modified to reflect that the

annual quantity limitation in the 1995 ROEs and permits for S4-28812 and (4-29958 applies to

the new water rights, but does not diminish the City’s preexisting water rights. The City urges

the Court to reconsider Declaratory Ruling No. 2 in the July 19 Order and suggests the following

revision: !

.

2. That under RCW 90.03 290, Ecology is authorized (o approve an
application for a new water right permit with a condition that limits the total
annual gquantity of water that may be used by the applicant under the applicant’s
entire portfolio of water rights, inchiding the new permit and all preexisting water
rights, This authority does not include the authority to adjudicate or reduce
preexisting water rights. Therefore, under RCW 90.03.290, Ecology was
authorized to include a condition dmiting allowing the use of Permits G4-29958
and 54-28812 only until the total annual quantity of water that-may-be used by the

Clty uﬂder all of the Clty § wate; nghts reaches 1 465 acre-feet per E&g 858

rev;scd appmvals Df the Clw 8 water right annhcatlon nos. G4—29953 and 54-
28812 does not and cannat alter the inchoate or perfected quantity of the City’s
preexisting water rights. - The Court mterprets the 1,465 acre-feet per year
language in Permit Nos, (G4-29958 and 84-28812, and the Amended Reports of
Examination (ROEs} associated with those permits, as a condition limiting the use
of those permits until the total annnal quantity of water usage by the City under
the new penmts and all preemstmg water r;ghts reaches 1,465 acre-feet per vear.—

The City’s Declaratory Judement Action is not a Belated Appeal of the 1995
Decisions.

As stated above and in its briefing on the Parties’ cross motions for summeary judgment,

.the City 1s not challenging the 1995 decisions and does not seek to change them in any way;

therefore the City’s declaratory judgment claims should not be characterized as a belated appeal.
The 1995 ROEs and Permits were issued on the City’s applications S4-28812 and G4-29958.

# See Appendix B, at pp. 6-7.
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These were not applications to change to Certificate 8105 and they were not an adjudication of
the City’s preexisting water rights. Conditions in the 1995 decisions cannot be appealed by the
City, but the effect of certain language in those decisions on the City’s preexisting water rights
can be determined under the Declaratory Judgments Act, especially where the Court has raled
that Ecology. facked authority to reduce the City’s preexisting water rights. The Principal Issue
in this case — the legal effect or Iack of effect of Ecology’s tentative determination and total
guantity condition in the 1995 decisions on other pregxisting City of Leavenworth waler righis —
is a proper issue for resolution by the Court without changing or modifying the 1995 decisions,
and is therefore not barred by the 30-day statute of limitations.

Declaratory Rufing No. 4 also provides “in the event of a future water-related dispute,
litigation, or adjudication, Ecology cannot necessarily rely on its tentative determination of the
anrual quantity of Certificate 8105.” This declaratory judgment action ig such é future water-
related dispute. It relates to the Principal Issue, not the conditions of the 1995 decisions. In
Declaratory Ruling No. 3 of the July 19 Order, the Court ruled correctly that res judicata is not
applicable to Ecology’s tentative determinations in those decisions because final determinations
of the extent and validity of water rights can only be made through a general adjudication. If
Ecology’s tentative determinations are not binding in a future waier-related dispute or litigation,
then the Court can and should rule that Ecology’s tentative determinations and cap conditions are
enforceable hzmts on the.'quantity of permits 54-28812 and (G4-25938, but not on Certificate
8105 or the City’s other preexisting water rights, '

The City urges the Court to reconsider Declaratory Ruling No. 4 in the Fuly 19 Order and
suggests the following revision: '

4, That under RCW 43,218.230(1) and 43.21B.310(4), Ecology’s decisions
on permit applications must be appealed to the Pollution Control Hearings Board
{PCHB) within 30 days of receipt. Because the City received the Amended ROEg
and permits in 1995 and failed to timely appeal those decisions to the PCHRB, the
City cannot seek judicial review of the Amended ROEs and permits or any of their
provisions at this tfime. Therefore, the City is generally bound by the conditions in
Permit Nos. G4-29958 and 84-28812 as to the sources of water approved in those
decisions. The condition inelading-bui-netnecessarily-limited-to; limiting the
amount of additional water granted (up to an additional 90 acre-feet per year of
primary agnual quantity), and the condition limiting the fotal quantity of water the
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’ 1700 Seventh Avenue, Suite 2160
PLAINTIFF CITY OF LEAVENWORTH'S Seattle, Washington 98101
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City can use each year under its collectwe water ng,hts \Cto 1,465 acre—feet per

as prohibiting thc use of thc addmona} watcr SQUrces agproved in Permit Nos. G4-
29938 and S4-28812 after the City’s total annual water usage reaches 1,463 acre-

feet, until the next calendar year, Because Ecology had ne authority to reduce the
City’s preexisting water rights in the ROESs and Pegmits for G4-29958 and 84-
28812, the City may use its other water rights, including Certificate 8105,
nothwithstanding the conditions in the 1995 ROEs and Permits. The Court does
pot make any decision in Phase 1 of this case regarding the anmual guantity of
perfected and inchoate water rights under Certificate 8105, but does rule that the
275 acre-feet per vear tentative determination and 14635 acre-feet per year annual
lipnitation in Permits (}4-29958 and 34 28812 i not a lmutatmn on thc C:w S use
ochrtlﬁcatcEIUS Z Althoy xs tonta eterrnination-ofthe-annug

D. If the Court does not Reconsider Declaratory Ruling Nos. 2 and 4 as

Requested Above, it Should Reconsider Declaratory Ruling No. 5 Reparding
Violation of the City’s Right to Due Process.

The City conditionally requests reconsideration of Declaratory Ruling No. 5 if the Court
does not reconsider and revise Declaratory Ruling Nos. 2 and 4 as requested above. As
Declatatory Ruling Nos, 2 and 4 are currently written, the City’s preexisting inchoate and
perfecied water rights were effectively diminished as a result of the 1995 decisions, taking a
valuable property right of the City without procedural or substantive due process.

It is undisputed that Ecology provided no nofice to Leavenworth officials that it was
adjudicating or tentatively determining or limiting or reducing the City’s existing perfected or
inchoate annual quantity of water rights in the context of deciding applications G4-20958 and
S4-28818 in 1993 and 1995. Ecology’s expert witness who is familiar with these application
files could not identify any writien notification to the City that such a decision was being inade,

= See,. Appendix B, at . 8.
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other than the ROEs themselves® Leavenworth officials most involved in the applications
received no communications from Ecology regarding any potential consequence to their existing
water rights from the 1993 or 1995 ROBs* They justifiably presumed that the City’s existing _
water rights were not affected, in part because of the language in the 1994 Stipulation and
Order”® Had Ecology informed Leavenworth that it was diminishing the City's existing water
rights as a consequence of the 1993 and 19935 ROEs, the City would have made sure that its
historical produetion of water was not ignored by Ecology, and would have fought for the full
extent of its perfected and inchoate annual quantity of water rights.*® The multitude of
communications between the City and Beology over the course of several years relating to
applications G4-29958 and S4-28818 and resolution of the PCHB appesl was focused only on
the City’s need for additional instantaneous water rights (peak capacity),” its application to have
new water rights exempt from the Wenatchee basin instream flow rules,?® and Ecoiﬂgy’s efforts
to help the City conserve water through installation of customer meters. Be_:éause there was no
notice to the City that Ecology was attempting to limit or reduce its preexisting annual quantity
of perfected and inchoate water rights, the City understandably believed that Ecology was merely
stating a fact with regard to the annual guantity of certificate §105, not making an appealable
determination, and City offictals trusted Ecology to know these things and report them
accurately”

The 1993 and 1995 ROEs provided notice to the City only that Ecology had issued its
decision regarding applications G4-29958 and $4-28818, including conclusions relating to the 4-
part test of RCW 90.03.290 and the quantity of additional water rights being granted to the City,
While the notices sent to the City with these ROEs do make reference to application numbers
G4-2§958 and S4-28818 and do inform the City that an appeal can be filed within 30 days, they

do not mention anywhere that a decision has been made that effectively reduces the annuzl

B pors Decl, Bxh, J, p. 123:15 t0 p. 125:1 (dep. of Daniei J. Haller, P.E.).
 Cecka Decl, § 6; McCaaley Decl, 4 17; Varela Decl,, § 5.

% e Footnote 7, above.

* Cecka Decl,, ] 6-7; McCauley Decl,, 1 18-19; Larsen Decl,, § 13.

¥ Cecka Decl., § 5; Varela Decl,, § 3.

% Cecka Decl,, 9§ 5; Varela Decl., § 4. .

* Cecka Decl,, § 8; McCauley Decl., § 17; Varela Decl., § 5; Larsen Decl., § 13.
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guantity of Certificate 8105.3% Thus, Ecology provided notice of a decision and appeal rights
relating to the two pew applications, but not relating to the City’s existing water rights, This was
a valuable property right of Leavenworth citizens, taken without notice or an gpportunity to be
heard or to appeal. This lack of notice is one of the bases for the City’s due process claims, See,
Second Amended Complaint, 1§ 4.21 — 4.22, 6.9 - 6.10, 6,12, and relief 9§ 3, 7.

The legal basis for the City’s due process claims is set forth in its Second Amended
Complaint (see above sections) and at pp. 46-49 of Plaintiff’s Motion for Partial Summary
Judgment, and is not repeated here. To summarize, water fights are important property rights

| protected by the U.S. Constitution, Fourteenth Amendment and the Washington Constitution,

Article 1, section 16, and a city cannot be deprived of its water rights without due process of law.
Bach v. Sarich, 74 Wn. 2d 575, 445 P.2d 648 (1968). Due process requires a notice of
govermment action and an opportunity to be heard prior to any final agency action. In this regard,
basic notions of due process and fundamental fairness required Ecology to provide the City with
notice that it was diminishing its water rights and give the City the opportunity to challenge that
determination. See, 2. g.,Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 546 (1985) (“{t]he

| opportunity to present reasons, either in person or in writing, why a proposed action should not

be taken is a fundamental due process requirement.”). Without notice that its preexisting water

rights were being limited or reduced, the City was unaware of this potential conseguence of the
1995 decisions and was preclided from preparing any defense to such action or seeking review,

If the Court does not reconsider and revise Declaratory Ruling Nos. 2 and 4, then the City
requests reconsideration of Declaratory Ruling No. 5 and a trial on the issue of Beology’s
violation of the City's due process rights relating to the effective loss of perfected and inchoatc
annual guantities of water under Certificate 8105,

I If the Court Finds that Fcology had Autherity te Reduce the City’s
: Preexisting Inchoate and Perfected Water Rights with an Annual Cap

Condition, it wag Error not fo Interpret the Parties’ 1994 Stipulation as an

Agreement not to Diminish the Cify’s Existing Water Rights.

*® pors Decl., Bxh. W.
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I the event that the Court rejects the City’s motion for reconsideration of Declaratory
Ruiirﬁg Nos. 2 an& 4 and does not decide the Principal Issue (or decides it in favor of Ecology), -
the City’s claim for declaratory judgment interpreting the 1994 Stipulation and Order must be
determined because the resulting diminishment ot Certificate 8103 is contrary to the express
written agreement of the parties. Even though Declaratory Ruling No. 2 includes the staternent
“This authority does not include the éuthority to reduce preexisting rights,” the remainder of
Ruling No, 2 in the July 19 Order has the effect of diminishing the City’s preexisting inchoate
and perfected rights by limiting the total annual quantity of water that may be used by the City.
This is contrary o the plain meaning of the Parties’ prior agreement , the 1994 Stipulation and

Order, which expressly provides:

“D. Leavenworth has existing water nghts wiich are not the subject of, nor affected
by, this appeal, to wit:

3) Smface Water Certificate No. 8185 {Certificate Record No. 17, page no.
8103) authorizes diversion of 1.50 cfs from Icicle Creck and seepage waters from
an infiltration gallery adjacent to the creek chaunne! for the purposes of mumclpai
supply, The priority date ig June 20, 1960, »¥ (Emphasis added)

At a minimum, the Court should incorporate into the final order its interpretation of the
1994 Stipulaiion and Order as evidence of the parties’ unambiguous intent that the City’s
existing water rights, including Certificate 8105, woutd not be affected by the appeal and
subsequent issuance of the ROEs and permits for applications G4-29958 and 54-28812. This
would be consistent with a pl&in meaning interpretation of the 1994 Stipulation and Order. See
Plaintiff’s Motion for Partial Summary Judgment, at pp. 50-52.

V. CONCLUSION AND RELIEF REQUESTED

Based on the foregoing, the City of Leavenworth respectfully requests that the Court:

! pors Decl., Exiibit M, . _

32 1¢ the Court does interpret the 1994 Stipulation but finds that the City agreed to a reduction of its existing water
rights, the City conditionally requests reconsideration of the Court’s determinetion that it was unnecessary to decide
the City’s reformation claiins, and believes that they must be considered at trial.
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1. Reconsider Declaratory Ruling Nos. 2 and 4 in the July 19 Order in order fo decide
the Principal Issue and modify them as set forth above and in the attached Appendix B.
2. Ifthe Court does not reconsider Declaratory Ruling Nos. 2 and 4 as requested above, |
the City requests reconsideration of the Court’s ruling that it was unfiecessary to interpret
the 1994 Stipulation and Order. _

3: I the Court does not reconsider Declaratory Ruling Nos, 2 and 4 as requested above,
the City requests reconsideration of Declaratory Ruling No. 5 that it is unnecessary to
determine whether Ecology violated the City’s constitutional right to due process, and to

sef those claimé for trial.

RESPECTFULL SUBMITTED this 4 _ day of July, 2012.

LAW QFFICE OF THOMAS M, PORS

e

Thotfias M. Pors, WSBA No. 17718
Attorney for Plaintiff
City of Leavenworth, Washington

KEATING, BUCKLIN &
McCORMACK, INC,, P.S.

Ay

Michael C. Walter, wsﬁz?( #15044
Attorney for Plaimtiff
City of T.eavenworth, Washington
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DEPARTMENT OF ECOLOGY'S
RESPONSE TO CITY OF '
LEAVENWORTH’S MOTION FOR
RECONSIDERATION

L

INTRODUCTION

The Department of Bcology (Ecology), by and through its counsel, Alan M. Reichman _

Assistant Atiorney Geperal, submits fhis memorandum in response to Plamtiff” City of

Y eavenworth’s Motion for Reconsideration (City’s Motion). The Court should deny the City’s

request for Tevision of the July 19, 2012 Order on Parties’ Cross-Motions for Summary

Iudgment' and on Motions to Strike (Order). The Order should not be reconsidered because it

incorporates and accurately effectuates the Court’s December “15, 2011 letter decision

(Memorandum Decision), which is well-reascned and legally cerrect. Under CR 59(a)(8), the

City has failed to show that the Order is based on any errors of law, And, under CR 39(a)(9),

the City cannot show that substantial justice has not been done based on its erroneous

contention that the “principle issue” in this case was not decided by the Order,

ECOLOGY*S RESPONSE TO CITY OF
LEAVENWORTH'S MOTION FOR
RECONSIDERATION

1 ATTORNEY GENERAL OF WASHINGTON
. Ecology Pivision
PO Box 40117
Clympia, WA 98504-01 37
(360) S86-6770




i ' C.orltrary to the City’s arguments, the City’s “?rinciple issue” wags squarely and

gorrectly resaivad' by the Court in the Mcmorandum Opinion and its ﬂllings o1 'the: scope of

2

3 Il Beology’s anthority are acvurately spe!led out in Declaratory Rulings Nos: 1 and 2 in the
4 Order In evaluating the City’s water petmit apphcatzons Ecology hiad anthon‘ry under RCW

| 5 9(} 03.250 10 tﬁﬂtatweiy dﬂtermmc the maxxmum annbal guantity (Qa) 'of the City’s pree:ﬂstmg
6 ' Watcr riphts, including Certificate 8105, wirich does not specify’ a madimum Qa. Based on t}:ns
7 | authority, it was lawful for Ecology to include a (Qa limit provision, as a condl_tmn of the City’s ]

8 | mew Permit Nos. S4~2881_2 and G4-29958. This condifion set &n anmual cap on the Ci‘tff’s '
g || exercise of all its water rights, including Certificats 8105, wiich the City ruust comply with in

10 [ order to be able to wutilize its two new pe:m:mﬁs While Beology cennot limdt or rednce
11 | preexisting water rights when it performs. tentative determinations and crafis annual cap

12 || conditions while processing and deciding on water right applications, it did not reduce

13 Cert:iﬁc_aie 8105 because It does not specify a Qa and no de‘;ermingtioﬂ, ei‘ghef Tudicial or
14 | administrative, had ever been made to ascertain a Qa for the certificate. SR
15 The City also wrongly contends that Declaratory Rulmgs Nos. 1. and .2 “are inconsistent
16 | in their guidance to the parties concerning Ecology®s authority to impact the qﬁantiiy of the
1l Cfsy 3 pree:ustmg water rights,” based on mclusmon of the langurage stating “tbls amhonty does
12 || not inelnde the authority to rcducs prcsz:lstmg wrater nghts” in Both ru.hngs City’s Motion at |
19 2 This argument is basad on the faise premise that by ruling in Declara;ory Rulmg No. 2 that

20 || the 1,465 acre-feet per year language in Permit Nos. G4-29558 ana 34-28812 s & “clzondlz'rtlon J
21 §i limiting the fotal anz;ual quanti‘ty usage by the City under the new permits and all preexisting
| 22 W water rights as a condition of approval anthorized by RCW 90.03.290,” the Court has allowed

23 || Eeology to reduce a preexisting water right. ’I‘I:us is mcorrect becanse: it presupposes a Qa |

' The City's phrasing of the so-called “principle issne™ i§ inappropriatc because it presopposes that
' “Ecology limited or reduced the City’s preexisting water rights in 2 scenario where no Qa figare had ever been
25 | established for Certificate 8105, The City wrongly maintains that Certificate 8105 somehow authorizes a ﬁxsd
Qa thiat was reduced by Ecology even though the document does not camam any Qa figure.
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figure for Cartiﬁda’fe_.No'. 8105 ﬁ;«rinich did not existz' In order to determine that the 'City’s
applications rﬁet the four criteﬁa for new water per;nité under RCW 90.03.290., incloding the | _
“beneficial use” ré'quire_ment that involves consideration of an applicant’s future need for
water, Ecology had to tentatively detenmine a Qa figure. |

The revisions to Declaratory Rubings Nos. 2 and 4 fequested by the City would cc-nﬂict_

with the analysié in the Memorandum Decision and be contrary to law. The City is requesting

that Declaratory Order No. 2 be modified so that the City can continue to enjoy the benefits of

its new permits while the cap condition would have no effect on its ability o exercise ifs

préexistﬁ:xg water rights. Under the guise of “interpretation,” the City is asking the Court to

eliminate or .rs—writc the cap- condition. This would violate Ecology’s water pemjjtti:agl
authority, and exceed the Court’s declaratory judgment authority. -
The City is requesting modification. of Declaratory Ruling No. 4 so that this lawsuit
will not be inte_rpreted as a belgﬁed appeal of Ecology’s 1995 permit decisions, and .the_ 1,465
Qa }jmit"condiﬁon in the permits would e construed as having no effect on the City’s e}ie;cisg
of Certificate 8105, This request lacks merit because th_e City is in fact aﬁsmpting t0 avoid the
long-expired statute of limi“catioﬁs for appealing Ecolog}r’s decisions on the pégfmit
ap?lications. This case is entirely centered on the analyses and conéitions in those decisions;
and whether Beology acted mtb.m its stapﬁory autﬁoﬁfy to include them. Moreaver, the City
is asking the Court to eliminate or re-write the conditions in those decisions. _Dcalaratory
Ruﬁﬁg No. 4 should not be zga*xised because it follows logically from Declarator;.r Rubings
Nos. 1 through 3 and is correctly based on the applicablé administrative law principles.
If the Court denies the City’s requests for r&cbnsideraﬁoufof Declaraiory Rlﬂ,;lngs

Nes. 2 and 4, the Court should also deny the City’s contingent requests for reconsideration of

? Ag explained later in this brief, the City is mistaken in asserting that declarations and deposition
testimony demonstrate that Certificate 8105 “was not merely an undetermined quantity” and was estabiished to
have a Qa figure higher than the 275 acre-fedt-per year recognized in the 1995 permit decisions. See §§ IE.D and
E, below, ' _ _ _ L :
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ST “ECOLOGY®S KES P’ONSE_TO_CFT?_OF 4

|| Declaratory Rulings Nos. § and 6. The City is wrong in contending, based on its allegation .
-th_at it Ifailed t0 understand the operation and effect of the apnual cap condifion, that its

constitutional right to due process was vioiatgd, and that Ecology breached the Stipulation and |1

Agreed Order of _Di'srﬁissﬂ in the appeal of Ecoiogy’s initial permit decisions. The City
received decisions from Eeology that clearly stated the coﬁditioﬁ, along with ,thé undarlyi;:lg
analysis that supported them, and the Ciﬁr was provided with the opportunity fo appeal those
decisions. ' . - | ‘

- The City’s Motioﬁ' co:ﬁ;tiuués to a#ack a long-standing Eoolégy practice thai has been
applied in numercus water pe@t decisions throughout the state, and which has resuited irx the
inclusion of Qa limit provisions similar to the one. in the City’s permit approvalg in namerous
water zigﬁts stetewide. The Court should reject this renewed attack now, la'.s it did in lts

thoughtful analysis in the Memorandum Optnion. The City offers nothing new in this motion,

and essentially recyoles arguments already rejected by the Court. The Order is, based on the |

correct mterpretation and application of the law and should not be modified.
" II.  RESPONSE TO CITY’S “PRQCEDURAL HISTORE;”
The City wrongly asserts that “procedurally, this case is not an appeal of the 1995
ROEs ot perrhits and the City does not seek to set aside those decisions.” City’s Motion at 4.
The City acknowiedges that it failed to timely appeal the 1995 Amended Reports of
Bxamination (ROES) or permits .for applications $4-28812 and (4-29958, and fecognizes that
it is barred by the statute of limitations from belatedly appealing those 1995 decisions. Ye, the

City proceeds fo contend that this action only “challenges Eoology’é recent determination that

the anoual quantity of Certificate 8105 was limited by those decisions and Beology’s authority |

to c_lctarrm'ne-or reduce the quantity of the City’s preexisting \alraier rights for purposes other
thag deciding tﬁe City’s appiications for new water rights. ...” Id (emphé.s__is in original).

The City’s account of the procedural posture of thls case is misleédjng and omits
certain facts, While fhe City con‘_tends that it is not sceking o é.ppeal the 1995 Amended ROEg

LEAVENWORTH'S MOTION FOR: - BN Gl
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and permits, it is actually requésfjng the Court to either rewrite or delete the annual cap
condition for Pérmuit Nos. 5428812 and G4-29958. The revisions to the Order being soughi
by th_e. C'rty’é. Motilon would not 'merelf “interpret” this condition, but would revise 5r eliminate
it by allowing the City to sscape from having fo coraply with #° |
Asg gxplaéﬁed in Section II.I.D, below, the City’s allegation that its officials were

maware of the pature of the condiﬁon when it settled _its Pollition Control Hearings Board

-(PCHB) appeal m 19594 by agreeing fo the issuance of the 1995 Amended ROEs and permits is

courtered by the accounts of Ecology officials. Moreover, if City officials were unaware of
the effects of the condition, it was due to their own failure to adequately review the express

language in the Amended ROEs, and in the preceding Stipulation and Agreed Order of

Dismissal in the PCHB settlement.

The City's contention that, under Declirato:y Ruiiﬁgs Nos. 3 and 4, the present case
involves a “future watcr-reiaxcd dispute” that is.not subject to the expired statite of limitations
for Ecology’s 1993 decisions, is not persuasive, Such a future disputc. would arise either when
there is a basin adjudication water rights In superior court, "o: Ecology perfonms 2 temtative

determination in the context of a water right decision that constitutes an action that can be

lappealed_té the PCHB, There is no such action that has been appealed in this case. The City
.a.rgues that this dispute relates to Ecology’s opposition to the City’s 2008 water system plan
amendment request to the Department of Health (DOH),* but Ecology did not meke any

tentative determination of the validity and extent of the City’s water rights, and issued no

appealable administrative decision, in association with that matter. The tentative determination

? The City fails to acknowledge that if it does not want to be bound by the asnual cap condition, it has the
option to forego and veluntarily relinguish Permits S4-28312 and G4w29958 If these permits are voided, the cap
condztlon will no longer exist.

* While the City’s procedural history discusses its 2008 water gystem plan amendment request to DOH, it
neglects to mention that its 2002 water system plan ackuawledged that it was bound by the anmpal cap condition
for Permit Nos. 54-28812 and G4-29958' ‘and reported the maximum Qa for Certificate 8105 as being 275 acre-
feet per year,

s . . "
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that the City is attempting to challenge was made by Beology as part of its process to evaluate
ty PUng

1 and decide on the City’s applications for Permit Nos. 54-28812 and G4-29958 in 1595,

- The Ci*t}r"s Motion essentiaﬂy amounts 10 & second atterpt to argue the meri‘ts of

issues in this case ‘that the Court has already correctly decided in favor of Eeology, The City* g

Mot;on should be denied. _ _
‘TIL.  ARGUMENT
A.  Recousideration Is Not Warranted Because Ecology’s Tentative Determination Of

‘The Validity And Extent Of Certificate 8105 And The Associated Annoaal Cap
Condition For The Permits Complied With the Law

The City wrongly contends that Ecology's fentative determination of the Qa for

ICertiﬁcate 8105 that was made in the 1995 Amended ROESs, and the anoual cap sondition that

was based on that dstcrmiﬁation, violated the law because Ecology acted in an wira vires
fashiqn. They base this argument on the 2003 Munjci;ﬁal Water Law (MWL), which did not
even exist in 1993, and ﬁc false premise that, noﬁ?ithstanding Certificate 8105’s lack of a Qa
figure, the City has the right to divert 1,085.95 acre-feet per year from Icicle Creek based on
pumping the specﬁed maximum instantaneous quantity (Qz} of 1.5 cubic feet per second (cfs)
on a 365- day per vear, 24-hour per day basis.

The Clty s reliance on RCW 90.03, 330(3} a pmwsmn enacted as part of the MWL, is
misplaced for two reasons. First, the City is :rmstaken that Bcology some:how acted outside its
athority in 1995 by aﬂegedly violating a statte that did not even .exist until 2003.
RCW 90.03.33 0(3) applies to mumc:.pal water rights which were issned prior to 2003 based on
system capamty rather than the actua) beneficial use of water (so-called “pumps and pipes”
certificates), Thus, the statute has retroactive effect with respect to such water right certificates

and Ecology was tequired gfter the effective date of the statte on September 9, 2003, to apply

this new law when it takes any administrative actions relating fo. such certificates. But the
- statute cannot operate back i time 46 re~-open and alter decisions that were I;iadé by Ecology

before the effective date of the statute and were subject to appeal requirements, such as the
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Amended ROEs. The Cify erroneously contends that the present dispute relates to the City’s

1 2008 proposal to -amend its water system piem,' five yeafs after the effective date of

RCW 90,03.330(3). But this disputs felateé ‘to the wvalidity and effect of the teﬁtaﬁve

Idetermma‘tlan and cap conditions in the Amended ROEB Wb.;ch were reported in the C;ty’

Water systcm planming documents m 2002 and 2008 Thig case does not imvolve any

appealable administrative action taken by Ecology in regard to the City’s 2008 water system

plan amendment peroéal because Ecology had no decision-making role in that probcss. DOH,

and not Ecology, is the agency which issues decisions to approve or deny _pmﬁosed water

system plans. RCW 70.119A; WAC 246-290-100, R
Second, even arguendo if the provisions of RCW 90.03 330 could be applied

retroactively to re-open and alter carlier application decisions, RCW 50.03:3 30(2} provides that

Ecology cannot take administrative actions that “revoke or diminish a certificate for a surface
87 . : _

“or ground water right for rpunicipal supply purpbseé” except under certain circumstances.

RCW 90.03.330(2) (eraphasis added). Ecology could not “revoke or diminish” a municipal
wa‘taf right that lacked a maxizpum Qa fgure. Again, the City’s argument is based on the félse
premise that Certificate 8105 somehow states a Qa figure of 1,083 acre-feef per year (or some
Gthex figure bighea_: tﬁan the 275 acre-feet per year asceﬁained in the Amended ROEs) when 'the
certificate isl&ilent as to ﬂlc_water fight’s maximum Qa. Beology does not revoke ot dirninish a
water right that has no specified anpual quantity, Rather, it asccrtaiﬁs the Qa to fill in the gapl

in the eartier water right document.’

* The scenario discussed in the City 5 mct:um mvolvmg 3 water Fght held by Grand Coules City is
immaterial to this case, and does not lend support to the City’s position. The permitting decision involving Grand
Coulee City supports Ecology’s position and reflects a tentative determuination based on reasongble beneficial use
consistent with the intent of the application. Declaration of Daniel R. Haller (Haller Decl), 99 16-17. Just as in
the case of the City of Leavenworth, Ecology gave weight to the applicant's (Grand Coulee CHy's) reasonable
statement of population growth and per capita water duty in tentatively determining the extent and validity of the
water dght. ld, 4 1613, :
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The City 1s wrong in contending that Ecology “feduch” the Qa authorized under

Certificate 8105 because the City had 2 right to use up to 1,085 acre-feet per year based on the

speclﬁed Qiof1.5 cfs The quoted passage from one of Stephen Hirschey’s decla.ratmns states
that “[1/heorerically, the C;ty could have used the Cem_ﬁcate 8105 water nght to divert 1.5 cfs

from Icicle Creek continnously, so Eong as the diverted water was put fo beneficial use”

Deciaratzon of Stephen leschey in Swpport of City’s Mohom % & {emphasis added). In.

-actuality, continuous diversion under Certificate 8105 to supply the needs of the City at the

-time it applied for its new permits would have been extre:maiy wasteful, end would not have

constituted the beneficial use of water’ Declaration of Danlel R, Haller (Haller Decl.), 9 17,
22, 23; Declaration of Alan; M. Reichman in Support of Ec’ologyfs Memorandum-in Response
to City of Leavenworth’s Motion for Partial Summarj I-udgment (Second Reichman Decl),
Ex. 3 at 170, 1. 4-14 (Dep. of Douglas Clausiﬁg); Ex. ;I»at 155? L18 tbfough 156, 1. 2 and 16.2,
L 8 through 163, 1. 1 (Dep. of Daniel R. Haller). | | -

In asserting that “[iThe application demonstrates an Intention to uge 1.5 cofs year-round

for growth, up to the fiull potential [Qa] of 1,085 aére-fest,” the City omifs an important fact,

See C.ity’s Motion at 6. The application for Certificate 8105 also states that the City intended

to serve a population of 2,500 through exercise of the requested water right at a water dlrty' of

490 gallons per capita per day. Dec;araﬂon of Thomas M. Pors, Ex. E. That wox.ld recuire.

much less water than 1,085.5 acre-feet per year, especlaﬂy in light of the fact that the City

already held two other water rights at that time. See Haller Decl,, § 17. The populanon figore |

¢ Bven if the City could demonstrate that they used more than 275 acre-feet per year of water under
Certificate 8105 prior to Ecology's performance of its defermination of the extent and validity of the water right

whep. it evaluated the City’s permit applications, merely pumping & quantity of water would not necessarily

dernonstrate that water was actually put to beneficial use. Department of Ecolegy v. Grimss, 121 Wn2d 459,
471-72, 352 P.2d 1044 (1997) (a particular nse of water must not only be of benefit to the appropriator, but it must

4 alsa be areasonable and economical use of the water itf view of other present and firture demands upon the source

of supply). Before the fme that City fled its applications for Permit Nos. 8428122 and $4-29938, Eeology

issued a Notice of Violation to the City as a result of ifs eycessive use of water. Depariment of Ecology’s’

Memorandum i Support of Motion for Summary J'udg;ment at 5,
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stated in the application is as much an indicator of the City’s intent for the water right as the

i anmal quantity figure, and it is 'this'more reasonable expression of ‘intent that' Ecology

re—cogmzed See Haller Decl 9 23 Second Reichman Deci Ex.2at 73,18 ﬂ:lrough 74,1 4 |

Dep. of Douglas Clausmg)
The essential fact here is undisputed: Certificate 8 105 includes no figure for max:mum
Qa and, thus, does not specify what the Qa lirit is for the water right. .And, in the absence of a

Qa figure, there is no “default” that causes the Qa 10 be determined based on pumping the _

j maximmam Qi on an around-the-clock, year-round basis.”

The City alse wrongly contends that, without the language they are requesting the
Court to add to Declaratory Ruling No. 2, Foology cc_ruld- use “the tentative determinations Iand
cap .conditioﬁs to circ_umi'rant the general adjudication process by conducting. piecemeal
adjudications of municipal pumps and pipes certifxcaxesj. ... City's Motion at 8. To the
contrary, by performing tentative determinations when it proécéseé Waicr right applilcations,.

Ecology does not evade the superior court general adjudication process. After all, fnal

determinations of the extent and validity can only be made through that judicial process. By

performing tentative dc‘cemiﬁ&’tions, Ecology can process individual applications fc_ir new

permits or changes of existing water rights without Waz‘fmg for a general adjudication of all the

water rights in a basin to be commenced and compieted Without such a tehtative |

detcrmmatmn fmctmﬂ, water rights penmmng in this state will come 1o a standstill, Iudeai

the revision requested by the City would cast a cloud of uncertainty over numercus water right

permits that have been approved by Eéology through tentative determinations, and will

" Ecology has considered the maximum Qf to be a “pea]nug rate,” whers the full Qi is pumped cmly_

during periods when there is a high demand for water, such as during {he sumrner when citizens are irrigating
their lawns and gardens, or to flush or charpe a water system, but not on a year-round continuous basis.
Department of Eﬂplogy’s Memorandum in Support of Motion for Summary Judgment at 5; Declaration of Alan
M. Reichmean in Support of Department of Ecology’s Motion for Swmnmary Judgment (First Reichman Decl),
Ex. 7 at 26, 1. 3 throngh 30, I 4 {Dep of Danie] R, Haller); se2e @lso First Relchman Decl, Ex. 9 at 7, H. 6-18
{(Dep. of Robert F, Barwin].
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1 || prectude Ecology from being able to process numerous pending permit applications until such

2 |l time as ge:neral adjudlcatmns are indtiated and ooznpleted

3 B.  Reconsideration Is Not Warranted Because Ecolagy Did Not Reduce the City’s
‘Preexisting Wateyr Rights; Certificate 8105 Specified No Annual Quantity Figure

4 And A Specific Figure Had Not Been Confirmed For The Waier Right

5 ' The City requests revision of Declaratory Order No, 2 by erroneously arguing that the

6 i language in that pavagraph of the Order conflicts with language contained in Declaa:atéry Order |
7 | No. 1. szs request should be rejected because Ecology acted mﬂnn its au‘f:honty when it

8. 1ssue~d the Amended ROES and the Court’ 8 language in both Declaratory Judgmen’ts Nos, |
9 and 2 1s corract and should not be altered.
101 " Conirary to the City’s ar gument there 1s no contlict between Declaratory Orders Nos. |
11 and 2 based on the inclusion of the phrase “[t}lus authonty does not mcmde the anthority to
12 | reduce pre;:msting water rights,” in both paragraphs, The language in Dec}aratory Order No. 2
13 | stating ‘I‘{t}he Court interprets the 1,465 agre-feet per year langnapge in Permit Nos. (34-29658 |
14 || and $4-28812, and the Amended Reports. of Examination (ROEs) associated with those
15 || permits, as a condition limiting the total annual guantity of water usage by the City under the
14 || pew permits and all preexisting wa.tcr rights as a condition of a.pnro'val authorized by RCW |
17 1 90, 03 290" does not cause: any such confiict because the cap *orldmon dad not cause any
18 reductmn in Certificate 8105, ThlS argument Wrongly Presupposes that Cemﬁcaie 8105
19 | authorizes a maximum Qa of 1,085.95 acre-feet per year (or some other ﬁgure greatcr than
20 || 275 acre-feet per year) when the certificate actually does not specify any Qa figure. Nothing is
21" reducfz'd in 1 situation where a Qa figure has o b¢ ascertained in the first place,
22§ | The City maintains.thar “the July 19 Order viclates the proscription against determining
23 and reducing existing ﬁg,hts by iterpreting the 1,465 acre~feet language in Permits G4-29958 |
24 { and 84-2831'2 as a condition Hmiting the total 'an;aual quantity of water usage by the City under |

25 Il the new permits ‘and all preexisting water rights.” Chty’s Motion at 9 (emphasis in original).

26 |i This point is not well taken for three reasons. First, Ecology is authorized to teiltati#ely
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determine the extent and validity of existing rights when it processes water right applications,

as ruled in Declaratory Jadgment No 1, which the City is not challenging. Second, thers was

‘no reduction of Certificate 8105 becanse it does not specify a Qa figure. See § ITLA, above.

Third, Declaratory Iudgment No. 2 Slmply recognizes what the Amended ROEs

afctually say, which, for Penmt 84.28127, is as follows:

I recommend that a permit be issued to the City of Leavenworth permitting the
withdrawal and beneficial use of up to 3.18 ofs (additional primary
instantaneous), 636 acre-feet (assuming operation at full eapacity for up to 1060
days, with up to 544 acre-feet per year of this 636 acre-feet per year to be
supplemental to existing Cﬁy rights, and up to 90 acre-feet per year of this 836
acre-feet per year to be a primary right but not in addifion to the 50 acre-feet of
pnmary duty allocated under application G4-29958) for {:.ontmuous municipal
supply within the service area of the City of Leavenworth . . .; subject to the
foliowmg provisions. _

- The primary allocation of up to 90 acre-feet per Xear shall be perfected to the
extent of aciual use in excess of 1,?75 acre-feet per year alocated under pre-
existing wafer rights. |

Declaration of Melissa Downes _iJl -Support of Department of Ecology’s Motion for Summary |

Judgment (Downes Decl,.}, Ex. 17 (emphasis in original); see also Downes Decl, Bx. 18
(parallel language relating to Permit No, G4-29958), | '

- The City is asking the .Court to interpret this cap provision to make it mean sﬁmethiug
which, it does not actually state. This provision does not state that the City can only exercise
the pew permits until such time as it uses 1,465 acre—feé.t per vear, but that thg City can then
exercise any of its otﬁer (preexisting) water ﬁghts to pump water in exeess of that fgure. Thc:
City was granted a right to 90 acre-feet in addition to the 1 375 that was determmed for the
preemstmg ‘water rights, for a total of 1,464 acre-feet under aEZ its water rights.

Decla:atozy Judgment No. 2 should not be revised as requested by the City because it is

.based on the correct apphcauon of the law: Ecology was authorlzed to include the annual cap
iCOEdl‘thD. m the City’s permits under RCW 90.03.290, which requires Ecology to affirmatively
A find (1) tha’f Water is available, (2) for a beneficial use, and that (3) an appropn&tzon will not
.unpalr existing rights, or {4} be detmmental fo the pubhc Wel"are when the agency evaluates
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1 applications for water permits. Eoologf acted within ité awthority in determining that the |
2 [I-condition was necessary in order for fhe City’s permit ap_piipation‘ 10 meet this four-part test.
3 Tile inclusion of the cap condition was neces'sary to ensure that the City’s prospeptive_ Wéter
4 { nse under the ap;ﬁlications could meet the “beneficial use” test, and would not allow fdr
S wésteﬁll or spécﬂaﬁve water use to serve its projected population. Sez Becology's Summary
6 Il Jodgment Memorandim at 26- 30. '

7 The ‘*ules" suggested by the C1ty gs a “szmpie sclutlon are not supported by the law,
8 See Clty G Mouon at 9-10, Thezr first rule is incorrect beqause, under Retthowski v.
9 | Department of Ecelogy, 122 Wn.2d 219, 227-28, 858 P.24-232 (1993), Ecology can tentatively
10. &etermjﬁe the velidity and quantity of a preexisting ri,\ght i\fhen it evaluates an app]jcatidn from !
11 || & new water permit.. This is cé.pfure.c‘z in Declaratory. Judgmenf Nao. 1, _Wfﬁch the City is oot ..
12 || challenging. The City is essentially requesﬁng the Court to reverse the following correct legal

13 || conchusion in its memorandum decision:

14 In Restkowski, the Court held that the department has no authority to tentatively
: determine the relative priority of water rights in 4 dispute between competing
13 users in 2 regulatory action. However, the Reftkowski Court noted that the
coneept of tentative determinztions has been ‘developed in the context of
16 permitting cases. The discussion of tenmtative determinations in Reftkowski -
- impHcitly approves of the department’s authom-y 0 engage in this type of
17 analysis in the permitting context. .

18 || Memormndum DBCIS].DI] at 4 {footaote and citations om.ztted) Tl'us Eequesi should be rejected.

19 The City’s second rale is incorrect because it proposes a type of cap provision that
20 | could only affect the new water ﬂéhts, but would have no effect on the permit applicant’s
21 |l exercise of its preexisting water rights. If the limitation cannot apply to the preexisting water
22 iig_hi‘s,_ ﬂmen ther; was no way for Ecology to ensure that the appiicaﬁioﬁs for new permits met
23 || the ;‘beneﬁcial use,” “impairment,” and “public interest” prongs of the fom'-part fest under
24 RCW 90,03.290. Thls would have required Ezology to deny the permit applications. And, on

25 || a statewide basis, taking away Ecology’s atthority to impose éap conditions would cause |,

26 || Ecology to have o deﬁy permit applications, or -put application processing at a standstill, in_

T ECOLOGY Y REEURSE IO O O T T T T ATTORNEY GENRRAL OF WASHINGTON ™ T
LEAVENWORTH'S MOTION FOR. S . EdogyDiden

RECONSIDERATION N . . Olympia, WA 585040117
: . (360) SEE6TP0 -




e W

10
11
2
13
14

15

16
17
18
19
20
21
22
23
24

25

26

~1 N

instances where applicants have portfolios of preexisting water tights, See Department of
: EColdgy’s Memorandum in Support of Motion for Summary .J'ud.gment at 2, 25-26; Department

Hof Ecologv s Memorandum in Response to City of Leavenworth’s Motion for Pertial Summary

Judgment at 27- 28 _

T.hc City’s illustration of how its two suggested rules would operate with respect fo the
Ci‘ry’s water rights- shows 'hmfv its approaCh.iS' legally flawed, and, thus, whjf its motion for
reconsideration fails. The City asks for the annual cap condition to be interpreted to mean that
up to 1,465 acre-feet per‘year’ could be 'usad under the new pérﬁnits_'and their preexisﬁng Irights,
including Certificate 8105. This would operaté so that when the City reaches 1,465 acre-feet
pcr'yca:; they could Then continue to exercise the preexisting rights to surpass the 1,465 acre-
feet annual total, In effect, there would be no anmual quantity limit at all. The City effectively
would be able to use up to 2,275 acre-feet of water per yeair, based on Bcing able to use 1,085
écr’e-»feet' per year under Certificate No. 8105 by pumping 1.5 cfs from Icicle Creek on a 365-
ﬁay per year, tweaty-four hour Iper day basis. This would aflow thc- Ciry 10 divert an additional
810 acre-feet per year of water from Icicle Creck by taking the lid off the annual cap condition ‘
and interpreting it to mean somethjn.g it does not actnally say.® |

The City's .suggested revisions to Deﬁlaratory Judgment No. 2 woujd conflict with the
correct lcgal analys:Ls in the Memor&ndum Decision with respect 1o Ecology’s tentative

determination au'thonty undes RCW 90.03.250. See Memorandum Decision at 3 4. Further, as

* The City recognizes that the annval quantity figure tentatively determined in the Amended ROEs was
based on its projected 20-year population growth and the associated future increase in demand for water. The
C1ty had the opportunity to appeal the decisions that were based on that permitting approach, but did not appeal,
%nd now wants o revise those decisions fo cbtain the right to water to serve growth beyond the 20-year perjod.
While this is not a lepally viable approach, there are several other ways for the City to obtain additjonal water
rights to serve future growth, including the filing an application for a new permit made available under
reservations of water for future uses from the Wenatchée River and Icicle Creek wader the Wenatchee River Basin
Insiream Flow Rule, WAC 173.545, or purchasing an existing water right. See Department of Ecology's
Memorandum in Response to City of Leavenworth’s Motion for Partial Summary Judgment at 12, n9. Under
Declaratory Judgment No. 3 in the-Order, the processing of a permit application could nnpllca!.e another tentative
determination of the City*s preexisting water rights by Ecology.
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1 | explained in Section IT1.C, below, by changing the meaning of the .analysis and ¢ap conditions
2- || in the Amended ROES the revisions wonld essentially rewrite the Amaﬁdad ROEsina manﬁer
3 || which is beyond the Court 8 authonty Accordmgly, the Court should decline the Clty 3

request to reconsider a:ad rcvzsc Dcclaratory Judgmerit No. 2.

Decisions And The Permit Conditien Cannot Be Changed Thmugh This
Declaratory Judgment Action ;

| 7 The City requests revision of Declaratory Ruling No. 4, and asserts that “the City is not

4
51C. The - City’s I}eclaratory Judgment Action Is A Belated Appeal Of The 1995
5

8 chaﬁeﬁging_ the 1995 deéisions and. does not seek 1o change them in any way; therefore the
9 |j City's deciarztofy judgment action should Incst Ec characterized as 2 belated appeal.” City’s
10 § Motion at 12, The City first réquests that Declaratory Ruling No. 4 be revised to stat-e that the |
11 | cap condition in Permit N;JS. $4-28122 and G4-29958 onlff appiieslto those two water ﬁghts;
12 || but not to the City's preexisting water rights, including Certificate No. 8165. Then the City
13 || proceeds to request deletion of the language in Declaratory Ruling No. 4 stating that the Court
14 | interprets the City’s d;olara.tory judgment claim as a belated appeal of the cap condition in the
15 | Amended ROEs and permits that is barred by the statute of limitations. See City’s Mation at
ST B8 | | | |

17 - The City’s request for teconsideration here should be rejected for two reasons. First,
1S Declaratory Ruling No. 4 follom logically and cdrr;ctly from Declaratory Rulings Nos. |

| 19 thréugh 3 relating to Ecoiogy’s tentative determination authority and -f:he doctrine of res
20 || judicata, and is based on sound legal reasoning with respect to édmjnist'ative décision-making
21 and appeals processes, Second, In asking the Court to rs.v'llse is ruling to state that the annual
~ 22 || cap condition only reia.tes to Permit Nos. G4-29958 and $4-28812, the City is askmg the Court
23 | to take an action which is beyou& its authority in this deciéz:ator‘y Judgrment action.' If the Court
24 | determines on reconsideration that the City is not bound By the cap condition because it was

25 | iliegal for Beology to include it in the Amended ROES and permits (which it should not), then
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the Court can invalidate the permits, But the Court cannot interpret the condition in a manner.
that eliminates or rewrites it and leaves the rest of Ecoldgy’s permit decisions intact.

The City wrongly contends that its action is not a belated appeal of thc.Ammdcd ROEs

and permits that is barred under the statutes of limitations whlch require that Ecology’s |

decmons be appealed within 30 days of rmcelpt RCW 4321B.230(1) and 43 218 310(4).
I—Iowever this case is ent-:ely centered on the analyses and condltmns in those decisions, and
whether Ecology acted Wlﬂ:un its stamto:y authority to mcluae the:cn Thc City recogmzes that

it-is generally bond” by those de::lsmns but then attempts to change the gntire meaning of

|l those decisions by saying that the following condition only applies to the two new permits and

not to Certificate 8105 and the Citjf’s other preexisting water rights:

The primary allod&tmn of up to 90 acre-feet per year shall be perfected to the

extent of actual use o excess of 1.375 acre-feet per vear allocated under pre-
ms‘cmg water ngbts

Downes Decl., Ex. 17 (emphasis in- originaly; Downes Decl., Ex. 18.
This condition cannot just apply to the two new permits when it expressly states that
the Cify_Was awarded a new primary water allocation of 30 acre-feet per year that is add‘i‘ti% to

the 1,375 acre-feet that Beology determined wes allocated to the Cify under its préexisting '

“water rights. The City ¢laims that it simply is asking for the Court to interpret the effect of this

language, hut it is.reaﬂy asking the Coui‘t f:d drastically modify the 1995 décisions by changing
the cffect of the cap c_'gnditio:l in a manper that eliminates or rewrites it -

The Citf’s reliance on the lanpuage in the Order stating that “in the event of a future
water—related. dispute, litigation, or :adjudiéation,' Ecology carmot rely on i tentative
detemﬁhation of the annual quantity- of Certificate 8105_” is mispiaced. This &eclarafory'
judgment action is nor such a “future water-related diéputé.” Such a d_ispuie will arise when
there is a general adjudication of water rights in the Wena’ﬁchs:;:.ijc_r Basin, or when Ecology.
makes an administrative decision that involves a futire tentative determination of the vaﬁdity

and extent of Certificate 8105, such as in the event that the agency processes a water ripht
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1 | application which necessitates such a determination’ But the City opted not to appeal the
3 I decisions in 1995 which involved the tentative determination and resulting condition that is the |
"3 | focus ‘of the dispute in this case, and cannot elude the statute of Limitations 1o challenge it
4 i through thig action.’® '
5 As explained above with respect to the City's request to revise Declaratory Ruling
g I MNo. 2, as the Court correctly conclnded in both the Memorandum Decision and the Order,
7 || Ecology 1awfully acted within its stamtory authority to per:form 1‘cs tentatwe determination and'
8 |l incinde the cap condition.!! And if the Court ra_conmders that ruhng to ﬁnd that Eeology
¢ |f lacked such authority, the remedy being sought by the City through its suggested revision to
10 §f Declaratory Ruling No. 4 would be heyond the Cowrt’s awthonty, The Court cannot grant the
11 | relief sought here by the City because s declaratory judgment can only interpret the méanjng of
12 { an existing legal instrument, but cannot rewrite it. See Denaxas v. Sandsione C1. of Bellevue,
13 § LLC., 148 Wn.2d 654, 670, 63 P.3d 125 (2003) (a court cannot rewrite a contract to force a
14 || bargain that the parties mever made). Through a declaratory judgment, the Court cannoct
15 || effectively erase or rewrite the provision in the Amended ROEs and permits stating that “Jhe
16 | primary allocation of up to 90 acre-feet per vear shall be perfected to the extent of actual use in
17 | E | . -
® While Ecology has chosen not to file a motion for reconsideration of the Order, Ecology reserves the
18 §| right ic appeal any portion of the Order, or the Court’s decision on the City’s Motion, after the Court issues its
. ﬁnal rulmg in this case.
ig: If the City does not want to ccmply with tbe condltmn, it has the optdon tc not exercise the two new
weater rights approved through the Amended ROEs and associated permits. Declaration of Stephen Hirschey
20 | Support of Department of Ecology's Motion for Summary Fedgment, 7§ 5-6. H the City does not want to be
. sobject 1o this condifion, it can thoose to volantarily forego, cancel, or relinquish the two new permits. However,
71 | if the City chooses o retain and exercise the two permits, the City must comply with the aggregate cap condition
untd there is a foture action invelving & judicial determination throvgh 2 besiz general adjudication in superior
59 | court,ora tentative determination by Ecology in the coursé of an admoinistrative decision, of its water rights which
exases or modifies the condition. i
23 . M In order to ensure thet the City’s applications would meet the “beneficial use” requrrement, Ecology |
lawfully included the 1,465 acre-feet per year cap condition i the Amended ROEs. Department of Ecology v.
54 Theodoratus, 135 Win.2d 582, 597-98, 957 P 2d 1241 (1998) (Ecology s authorized to include conditions in water
permits to ensure that the preposed water use will meet the oriteria of RCW 90.03 220). I Eeology had lacked
55 mrthority to ascertain the mavimum Qa for Certificate §105 and foclude the “aggregate gap™ conditon, it would
have had 1o deny the City's applications becauss Eeology couid not have affimatively found that the Czty 8
2% apphcatlons met the eriteria under RCW 90.02.290. .
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1
2 || maintaining the rest of the Amended ROEs and permits infact. If Ef:olo £y lacked authority to "
3 |j include the condmon becanse it reduced preexisting water nghts ina manner the Court deems’
: .4 was 1miawfal, then the permlts must bg vacated or voided because they cannot be rewntten or
5 |l interpreted in 2 manner which conflicts with the actual language of the condition.
6§D, If the Court Does Not Reconsider Ruling Nos. 2 And 4, It Should 'Not Reconsider
Declaratory Ruling No. 5 Because There Is No Reason For The Court To Reach
7 The Due Process Issue
& T_f the Comrt does not racomdar and revise Deolaratory Rlﬂmgs Nos 2 and 4, then the
9 | City requasts the Court to reconsider .Deciaratory Ruling No. 5, gnd to revise it 0 rule erther
10 || that Ecology viclated the City’s constitutional right to due process when it issued the 1995
11 Amsnded ROER and permits, or that a trial be held on the due process issue. This request for -
12 | reconsideration should be demed. If the Court does not reconsider Declaratory Rulings Nos. 2
13 | and 4, then the Court should not alter s ruling, based on Declaratory Rulings Nos. 1 through
14 | 4, that “it is unnecessary to determine whether Eeology violated the City’s constitutional right
15 | to due process - when Eeology issued its decisions on the Cfﬁy’s water right permit
16 i applications.” And if the Court determines that it should rea_ch the due 'pmcess issqﬁ, SUMMAary
17 | judgment should be granted to Ecology becanse the language conta:ined m Eﬁciogy’s decisigns
18 || clearly prowdcd the City with notice ang the opportumry 10 be heard through an appeal 1o an
19 mdependent quasi-judicial tr1b1mal the PCHR.
20 In light of the following Ianguage in Declaratory Ruling No. 4, there is no reason for
| 21 |l the Court 10 reach the due process issue;
22 That under RCW 43.21B. 230(1) and 43.21B.310(4), Eeology’s decisions on
. permit application must be appealed to the Pollution Control Hearings Board
23 (PCHB) within 30 days of receipt. Because the City received the Amended
ROEs and perrits in 1995 and failed to timely appeal those decisions to the
24 PCHRB, the City cannot seek judicial review of the Amended ROEs and permits
or any of their provisions at this time. . . . Although Ecology’s tentative
25 determination of the annual quantity of Certificate 8105 does not have any res
' judicata effect, the Court interprets the City’s declaratory judgment claim as a’
26 belatsd appeal of the condition limiting the anmual of the City s water rights
- ECOTOGY S RESPONSE TOCITY OF _ 7 T ATTORNEY GENERAL OF WASHINGTON
LEAVENWORTE'S MOTIONFOR S : B e :
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i
statute of limitations of RCW 43.21B.230(1) and 43 21B. 310(4). _

2 - The Amended ROES and permits govern,; and the City received them ﬁfom Ecology but
3 decided not fo appeal them. Any due process claim would have had o have been brought
4 under an appeal at that time, either in the initidl appeal to the PCHB, or on judicial review in

: court from the PCHB's decision. RCW 43.21B.110¢1)(d); RCW 43.21B.180; RCW

¢ 4321R.230; RCW 43.213.310{4}; RCW 34.05.514(1);.RCW 34.05.570(3). The Amended

7 ; : ' '

ROEs cannot be aftacked on due process grounds over 14 years after they were issued by

8 Ecology and recetved by the City. ' '

7 If, notwithstanding the app'licabic'sta{rr_ue of [imitations, the. Court decides to reach the
10 -City’s due process claim, it should be rejected, and Declaratory Judgment No. § should be
i revised accordingly. On April 12, 1995, Ecology sent letters to the City which provided the
2 Amended ROEs, and included the following language stating they wefe subject 10 appeal;

13 ) ' ’
This letter and Amended Report of Examination constifite our deterraination
14 and order. You have the right to obtain review of this order. Request for
review must be made, within thirty (30} days of receipt of this order to the
15 Washington Pallution Control Hearings Board. . . These procedures are
consistent with the provisions of Chaptcr 43218 RCW and the rules and
16 1 regulations adopted thereunder,
17 | Downes Decl., Exs. 17, 18.%
18 The City’s conténtion 1 that “Eoology provided notice of a decision and appea} rzghts |
19 { relating to the two pew applications,. but not relating to the Cify’s existing water rights” is
9p | contradicted by the specific language in the ROEs and permits stating: “The primary
21 1 allocgtion of up to 90 acro-feet per vear shall be perfected ta the extent of actual use in excess
99 of 1.375 acre-feet per vear allocaied under pre-existing water rights. . . .7 Dawnes Decl,,
53 || Bxs. 17-20. “This provision 1§ underlined in the.document to erhiphasize its significance. This
24
2 Subsequently, permits assactated with the ROEs were issued on August 11, 1995, The Permits stafed
25 this condition setting the Qa cap for the City's water ngtﬁs noluding the newly permiitted rights, at 1,465 acre-
'2 6 feet per vear, Downes Decl, Fxs. 19, 20. ,
e O S RESPONSE T CITY OF T TR T Anm;:r GENERAL OF WASHINGTON
© LEAVENWORTH'S MOTIONFOR = Eookgy Divieion
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provision unequivocaily commumicated to the City that an anral cap on all its water rights

1
5 | was included 2s a condition in Ecblog’y’s approvals of ‘Application Nos. (34-29938 and (
3§ S4-28812. Depamnent of Ecology $ Mamorandum in Response to Cily of Laavenwm’ch’
4 i Motion for Partlai Summary Judgment at 22-24; Haller Decl. § 5. This was in addztlon to the |
5 i language in the Amended ROEs finding that the Qa athorized udder Certificate 8105 is 275
6 || acre-feet per vear and that 1,375 acre-feet per year is authorized by all the City’s rights that
7 | preexisted the two new permits.”® Downes Decl,, Exs, 17-18.
8 To oompoft with the constititional nght to due process, &n agency must provide notice
9 | and the opporfunity for a hearing appropriate to the nature of the case. Sidle h2 Nelson, 158
10 | Wnod 699, 703, 147 P3d 553 (2006) (citing Mullane v. Cent. Hanover Bank & Trust Co.,
11 || 339 U.S. 306, 313, 70 §. Ct. 652, 94 L. Ed 365 (1950Y); Motley-Morley, Fe. v. Stare, 127 Wﬁ
12 1 App. 62, ’}'9, 110 P.3d 812 (2005) (citing Cz‘zy of. Rea’mand v. Arroyo-Murilio, 149 Wn.2d 607,
13 1 612, 70 P.3d 947 (2003)). For appeals of water right decisions issued by Ecology, the PCHR
14 i provides the opportunity for a full evidentiary hearing that includes the testimony of witnesses
15 || and presentation of evidence. WAC 371-08-475; Moz‘fe}LMoﬂey, 127 Wn. App. at 79 see also
16 | Department of Heology’s Memorandum in. Response to City of Leavenworth’s Mo’mon for
17 W Partial Summary Iudgmeﬁt at 30-31.
18 ° The City received the decision documents and based on the content of the Amended
19 ROES, and the letter stating that thc City had the right to appeaI the decisions to the PCHB, the
20 Cﬂ:y pla.mly was provided. “notnc:e” of l‘tS right to appeal and seek an opportumty to be heard
21 || before the PCHB. Further, 1t is also abundantly clcar ﬂlai the City was provided an
22 .
.93 Y Moreover, after thé Agreement was entered in the PCEB and before the Amended ROEs wers issued,
' Ecology provided draft versions of the Amended ROE: to the City for ifs review, to ensure that the City was
d satisfied that they were written properly to carry out the Agreement. Downes Decl, Bx. |5 ("The enclosed draf
| reports are for Tthe City’s) review.™). Subssquently, the City senf a letter to Ecology stating its satisfaction with
the coutents of the draft Amended ROEs. Downes Decl, Ex. 16 (“These reports appesr 10 be in penersl
25 conformance with the ferins of the agreements negoﬂated batwcen the Department of Ecology and the City of
Leavenworth,™), :
28
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“opportunity o be heard” sinde the PCHB appeal process providés a de novo hearing before 831
independent quasi-judicial trlbunal and the right to seek judmml review of ﬂ:le PCHB'’s
decision, RCW 43.21B.180; see aiso Dcpartment of Eeology’s Memorandum in. Response 2]

i City of Leavenworth’s Motion for Partial Summary Judgment at 32-34,

The actual facts in this sase contradict the City's assertion that Bealogy provided no \
ﬁotice 10 Clty officials that the annual ca;p provision in the Amended ROESI and.pennits would
be a binding condition that the City would have to comply Wlth in order to bé- able to exercise '
its two hew permits, G4-20958 and S4-28818. See City’s Motion at 14-16, The City's
contention that there was iuadequa{a notice to the City and that “the C‘rty understandably
believed that Ecology WES' mer@y stamlg a fam with regard to the amma.i quantity of
Certificate 8105, not making an appealable determination . . .” is not factually supported. See
-Department of Ecology s Memorandum in Response to Czty of Leaveaworth’s Motion for
Partzsi Summary Iudgment ai 5-8.1

In sum, the Crfy s request for reconsideration of Declara‘tory Ruling No. 4 should be
denied, and its _anguage should not be revised. And if the Court decides to reach the due
process issue, the Court should reject the City’s request for a trial and grant summary jﬁdgment

in Ecology’s favor.

o The City’s contention that “City officials frusted Ecology to know these things and report thern
accurately,” also does not support the City’s position, As Douglas Clausing, the former Section Manager for
Water Resources in Ecology's Central Regiona] Office, explained during his deposition, it is the responsibility of
a water right permit applicant to analyze znd understand the meaning and effect of Ecology’s application
decigions. Second Reichman Decl, Bx 2 2t 23 1L, 8-11 (“T think #'s incupbent upon the epplicant to scrutinize
what &l] the verbiage In that ROE i5 actually and take issue with apything that’ compromises their position.”};
Ex. 3at 121, 11 1525 ("Q. Was there any other reason that you had fo think that the City shouldn’t trust what the
Department of Ecology was telling {hem about their existing water rights?. A. I don't think that agy applicant for
water rights should blindly trust an adminisivative agency. They should be accountable for submitting their
application, following it through, paying atterion to details, and especially looking at the Report of Findings.™);
see also Department of Ecology’s Memorandum in Response o City of Leavenworth’s Motion for Partial
Summary Judgment at 6-7. .
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E. H The Court Does Not Reconsider Declaratery Rulings Nos. 2 And 4, It Should
Not Reconsider Its Ruling On Declaraiory Ruling No. 6 Because There Is No
Reason To Reach The Issue Over Interpretation Of The 1994 Agreement

If the Cowt does not reconsider and revise Declaratory Rulings Nos. 2 and 4, then the

Czty requests the Court 0 reoonszder Declaratory Ruling Neo, 6, whwh states that “because of

the foregoing findings and declarations, that portion of the thlrd cause of ac‘uon in the City’s
Second Amended Complaint seeking an imterpretation of the 1994 agreement between the
parties does not need to be determined,” The City is requesting the Court to interpret the 1994

_Stipulatioﬁ and Agreed Order (Agreement) between the City and Ecology (that was entered
info in settlement of the City’s appeal to the PCHB of the imitial permit decisions), and rule that -

the “diminishment of Certificate 8103 is conirary to the express wiitien agreement of the
parties.” City’s Motion at 17. )
This request for reconsideration should be denied If the Court does not recongider

Decla:atﬂrﬁf Rulings Nos. 2 and 4, the Court should not alter its ruling, based on Declaratory

-Rulings Nos, 1 through 4, that it is unnecessary to reach the City’s claim for interpretation of

ﬁhe_ Agreement. And if the Court determines that it should reach the contract inferpretation

| issne, summary judgment should be granted to Ecology because the express langusge in the

Agrccment shows that the City.agreed to dccept the annual cap provision that was included in
the unappeaicd Amended ROEs. . - |
In hght of the language in Declaratory Ruling No. 4 quoted in the mmed.latcly

pieoed&ng sectmn of this brief'relating to the due process issue, there is no reason for the Court ‘

to reach the contract interpretation issue. Like with the City’s due process claim, the Amended :

ROEs govern, and the City failed to timely appeal ‘them. In effect, the content of the
Agreement i3 irrelevant because even if the Court were to find that the Amended ROEs and
their annual cap provision are contrary to the Agrccmen’c, the Amended ROEs and permits

would still be effective and binding. Further, any remedy related to a breach of the Agreement,

based on the Court finding that Bcology's issuance of the Amended ROEs caused & breach,
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would be o regcind the Amended ROEs and permits and put the parties back into the posifions
ﬁley were in 'Before_ the;Y entered into thc. Agreement. Se.e‘ ﬁeﬁar_iment of Eoology’s
Memorandurn in Support of Motion for Suraraary Judgment at 35-36; Departxﬁen‘_c of
Ec'ologj.y’.s Memorandum in R&sponse. to City of Leavenworth’s Motion for Partial Summéry
Judgment at 43. If the City believed that the anuual cap condition was contrary to the paﬁi&s’
Agreement, then the City should have appealed the Amended ROEs. They did not.

1f, noﬁdthstandiﬂg the statnte of limitations applicable here, the Court decides to reach
the .contcact interpretation’ claim, it should Be rejected, and the Order shouid' be réviséd
accordingly to include a ruling in favor of Ecology. Department of Ecologj"s Memorandum in
Respon;se to City of Leavenworth’s Motion for Partial Swnmary Judgment at 36—39; ses, e.g.,
Second Reichman Deck, Bx. 7 ai 69, | 23 through 70, 1. 14 (De.p‘ of To Messex Casey).

' Significantly, the City’s decision not to appeal the Amended ROEs to the PCHR demonstrates

the parties’ mutual Infent to agree on an aggregate Qa limit for the City’s collective water

rights. Department of Ecology’s Memorandum in Response to City of Leavenworth’s Motion
for Partial Summery Judgment at 40-41. |
V1. CONCLUSION

'Based on the foregoing, Ecology respectfully requests the Court to deny the City’s
- Motion for Re_consideréiion. T’hé-Order on Parties® Cross-Motions for Suinmaxy Jadgment

accurately effectuates the Court’s Memorandum De’cision, which is well-reasoned and soundly

based on the applicable law. - Accordingly, the Court should not grant the City’s re.qucsts for

revigion to the Ordes,

1% “The stipulation and the amended report of exam that resulted ~» exams, phoral, that resulted from it
were a consensus, They were a joimi effort and agreemtaent so that the city could get the additionial water that it
wanted, - The city, | believe, well understood that that required us to 2ssess the old water rights, including the
certificate 8105, and to make a tentative determination about the quantity of that water right, I think that was
discussed af length between Mr. Clausing, Mr. Cecka, Mr, McCanley, and 1, becanse othermse we could not have
gone forward.”
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ATTORNEY GENERAL'S OFFJCE
HonorabloVESERN A, ALIIAN

SUPERIOR COURT OF STATE OF WASHINGTON

FOR CHELAN COUNTY

CITY OF LEAVENWORTH,

— NO. 09-2-00748-3

PLAINTIFF’S REPLY MEMORANDUM

Vs, Re: MOTION FOR RECONSIDERATION
WASHINGTON STATE DEPARTMENT OF | Oral Argument Noted for:
BCOLOGY, September 21,2012, 11:00 a.m.

Defendant.

I INTRODUCTION

Ecology’s Response sets up two {alse premises and repeats them throughout as the basis
for all of its arguments opposing reconsideration. These false premises are: (1) that it did not
reduce the annpal quantity {QA) of Certificate 8105 in the 1995 ROEs simply because there was
no QA nomber on certificate; and (2) that the City’s legal quest for declaratory rulings
concerning Ecology’s lack of statutory authority to reduce pre-existing water rights is only a
belated appeal of the 1995 ROEs and permits. Because these premises are wrong, as
demonstrated below and in the City’s Motion for Reconsideration, all of Ecology’s subsequent

arguments based on these false premises are also wrong. This reply establishes that Ecology’s

. Law Office of Thomas M. Pors
' ) 1700 Seventh Avenus, Suite 2100
PLAINTIFF’S REPLY MEMORANDUM Seatile, Washingion 98101
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‘premises are wrong, and that Ecology has no persuasive argument against the City’s motion for

reconsideration.

The circular logic behind Ecology’s arguments proves that the Principal Issue in this case
has not been decided, which pecessitates reconsideration of the July 19 Order. The Principal
Issue in this case is whether Ecology had authority, for purposes other than deciding and
.conditiomng applications $4-28812 and G4-29958, to determine, limit or reduce the guantity of
Leavenworth’s preexisting inchoate and perfected water rights, Despite Ecology's bare
assertions to the contrary, there is no statutory or case authority in support of its position that it
has such authority. Ecology simply did not and does not have au_thcrity to limit or reduce g water
right applicant’s pre-cxisting water rights when deciding an application for new water rights,
The July 19 Order correctly provides that Ecology can make “tentative determinations™ for
purposes of deciding the new applications, and it can impose conditions on the exercise of new
water rights in order to meet the fonr-part tesi of RCW 90.03.290, However, the July 19 Order
should be revised on reconsideration to clearly decide that Ecology’s tentaﬁfe determinations
and annual quantity limitations in the 1995 ROFs and permits are not legally binding limits on
the annual guantity of Certiﬁc_axe 3105 or upon the aggregate annual quantity of the City’s
preexisting water rights but only on the City’s withdrawals under Permits S4-28812 and G4-
29958,

The Court should reconsider its Order on Summary Judgment and grant the relief

requested in the City’s Motion.

II. LEAVENWORTH’S PREEXISTING RIGHTS WOULD BE REDUCED IF
ECOLOGY’S TENTATIVE DETERMINATION AND AGGREGATE
QUANTITY CAP AFFECT THOSE RIGHTS IN ADDITION TO PERMITS
54-28812 AND (4-29958, :

Ecology blindly insists that it did not reduce Certificate 8105 merely because the

certificate did not specify an anmual quantity (Qa). This argument ignores testimony from current

and former Ecology officials that the absence of a Qa number did not imply a limit on the

Law Office of Thomas M. Pors
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perfected or inchoate quantity of that water ﬁght.l These officials agree that before Ecology
attempted to timit the Qa of Certificate 8105, the City had the right to use 1.3 cfs continuously
(up 10 1085.95 AFY) so Jong as that use was beneficial. If a right to use up to 1085,95 AFY is
suddenly limited to only 275 AFY it has obviousty been reduced. Ecology’s argument that “up
to 2757 i8 not less than “up to 1085.95” ié clearly and indisputably wrong.

Ecology also uses a flawed argument that it did not reduce Leavenworth’s existing water
rights because Certificate 8105 was limited to serving only 2500 people. That argument is based
bn a false assumption that & population number in the application document for Certificate 8105
limited that water right to supply"ing a population of 2500 people, and that the use of more than
275 AFY would be unreasonable given that limitation, That argument is piainiy wrong because
populaﬁoﬁ numbers in water right documents are not limitations on the exercise of municipal
water rights. RCW 90.03.260(5) makes clear that, “the population figures in the application or
any subsequent wéter right document are not an atfribute limiting exercise of the water right ....”
Ecology ignored this statute in its Response and instead cites to declarations to the confrary. A
declaration cannot override a statute and in this case the statute makes Ecology’s declarations and |
argument irrelevant,

Ecology next argues that even if Leavenworth could demonstrate that it used more than
275 AFY under Certificate 8105 before Ecology’s tentative determination,” that doesn’t prove
thc City’s use was beneficial, and Ecology notes the issuance of a 1988 notice of viclation to the
City relating to excessive use of water. This is very misleading, because Ecology never made
any findings that Leavenworth wasted water or exceeded a reasonable usage of water, Ecology
did not specify a quantity of water usage that was reasonable, and the notice of violation was

resolved years before Ecology’s decisions on applications S4-28812 and G4-29958.% In fact, the

' Hirschey Decl., 1 6; Van Hulle Decl,, 95 10 and 12; testimony of Robert Barwin, Third Pors Decl, Bxh. AA, p.130,

i.8top. 131,12, and p. 155, 1.5 top. 156,1. 13,
% The Declaration of Mark J, Varala, P.E., at97 and Ex. A, demonsirates that Leavenworth used an average of 1688
acre-fest per year from 1985 to 1987 and 1748 acre-feef in 1987, This iz 648 acre-fest more than Leavenworth’s
other existing water rights, representing far more than Ecology’s 275 acre-feet tentative determination.
* Third Declaration of Jill Van Hulle, § 11, p. 6.
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notice Beology referred to pertained 1o the usage of excessive instantaneouns guantity (Qi) and
had nothing whatever fo de with the annual quantity or annual usage — Qa — of Leavenworth’s
water 11 ghts The issues in this case, especially the Principle Issue, concern only Qa — the annual
quantity of water rights. This case does not concern Qi — instantaneous quantity measurements
6f water. The Court should not be misled by these red herring waste issues, which are only an
atiempt by Ecology to obscure the fact that its tentative determination and cap condition would
definitely reduce the City’s existing water rights if they wete applied to those rights.

Ecology treated other 1hunicipal water rights that lacked a Qa number in the certificate
{e.g., Grand Coulee City’s Certificate 3397) consistently with the City’s position in this case, and
admitted in official documant# that it had no authority to reduce the annual quantity of those
rights below the inchoate ri'ght reflected by a continuous withdrawal.* In its Response at footnote
5,' Ecology misteads the Court by contending that the Grand Coulee City example is immateﬁai,
but that argument is also based on the false conclusion that Leavenworth’s water rights could
enly be used to supply a population of 2500 persons. The declaration making that misleading
argument was also dispuied by the City, Ecology’ 2004 decision relating to Grand Coulee City
reinstated the full potential Qa of its Certificate 3397 to 1302 AFY, the annual quantity that
equals usage of 1.8 cfs cdntinuousiy throughout the year, and fwersed a previous “aggregate
cap” of 806.4 AFY on the annual quantity of all the city’s water rights that was included in a
1974 ROE. Ecoldgy’s rationale in its 2004 decision was that the Municipal Water Law, RCW
90,03.330(3), prevented Ecology from revoicing or diminishing pumps and pipes certificates.”
This is exactly analogous to Leavenworth’s argument about Certificate 8103, In both cases
Ecology imposed an aggregate cap as a condition on a new water right that was less than the fil]
inchoate quantity represented by preexisting water rights, including a certificate that did not
specify a Qa number. In both cases this cap condition was imposed prior to the passage of fhe

Municipal Water Law. In Grand Coulee City’s case, however, Ecology later admitted that it did

* Van Hulle Decl., § 0.
* Second Van Huile Decl,, § 14.
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not have authority to impose that aggregate cap and reinstated the full inchoate quantity of the
certiﬁcate that did not specify a Qa number. Ecology also corrected a previous aggregate cap
decision in the case of the City of Buckiey, and ¢eased referring to the aggrepgate cap in
subsequent water right decigions.®

In this case, BEcology treats Leavenworth differently by arguing that the Municipal Water
Law only applies to decisions made afiter its effective date of September 9, 2003, but that is
inconsistent \&ith its actions relating to Grand Couwlee City, Buckley and other cities. For Grand
Coulee City, Ecology went back even further than Leavenworth’s 1995 ROEs and determined

that cap conditions it imposed in 1974, thirty years previously, were invalid. Ecclogy did not

| rescind the new water rights issued with those aggregate cap conditions (as it alleges it would be

required to do here), it merely reinstated the full inchoate quantity of Grand Coulee City’s pumps
and pipes certificate. That is no more than what Leavenworth is seeking by déclamtory judgment
in this case — a determination that the aggregate cap did not apply as a limit of the preexisting
pumps and pipes certificate. While Ecology argues that this result “will preclude Ecalﬁgy from
being able to process numerous pending permit applications until such time as general
adjudications are intitiated and compieted,” the fact is that Eoology has aireadf made identical
decisions without the unfounded and dire consequences that it predicts.

For purposes of deciding applications 54-28812 and (G4-29958 in 1993 and 1993,
Eeology bad to make 2 tentative determination of the quantity of the Ciﬁy’s existing water rights.
That is how Ecology determined that Leavenworth needed, ai most, 20 additional acre-feet ofQa
to meet what was then its 20-year growth projection for serving a population of 3,823 persons. |
What Ecology is trying to do now by opposing the City’s Motion for Reconsideration, is to use

that 275 AFY tentative determination and 1465 AFY cap condition as the means of reducing the

% Leavenworth’s Response to Ecology™s Motion for Summary Judgment, pp. 22; Second Van Hulle Declaration, § 13

and Exhibit E, .

? Eeology Response, pp. 9-10.
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City’s preexisting water rights. This exceeds Ecology’s legal authority and exceeds what was
ty

needed for Ecology to decide the City’s new applications under RCW 90.03,290,
. ECOLOGY'S PERMITTING PROGRAM WOULD NOT BE DISRUPTED BY
THE RELIEF REQUESTED IN THE CITY’S MOTION.

Ecology iniliaily contended in their summary judgment motion that they had legal

authority to reduce the City’s preexisting water rights with a tentative determination or

| aggregated cap condition. Now that the Court has ruled that Bcology cannot use tentative

determinations or cap conditions fo reduce preexisting rights, Ecology denies that the City's
existing water rights were ever reduced. If also asserts that if the Court grants the relief requested
by the City, then its permitting program will be-disrupted. The “cloud of uncertainty” and
inability to process pending applications that Ecology alleges as a consequence have not been

proven and were refuted by the City, which provideé numerous examples of Bcology issuing new

water rights to cities despite uncertainty about the quantity of existing rights.®

The City’s expert witness, a former Ecology official familiar with permitting decisions
involving uncertainty, disproved Ecology’s argument and testified: |

I cannoet point to a single example of Ecology denying a new application based ot staff"s
inabilify to settle on an official system-wide annual quantity (Qa) of preexisting water
rights. Further, Mr, Haller does not identify any instance where Ecology denied a new
water right application based on staff’s inability to settle on the Qa of preexisting water
rights. Instead, there is example after example of creative solutions when Ecology cannot
determine precisely the Qa of existing perfected and inchoate water rights. The most
common solution is the issuance of non-additive (supplemental) water rights, which
allows for system flexibility such as allowing for new water sources without increasing
the Qa of an applicant’s total portfolic.”

Despite the legal conclusions made in Paragraph 8§ of the Haller Declaration, I maintain
my previous testimony that it is not necessary for Ecology to make binding
determinations of the extent and validity of previously issued water rights in order to act
on new ones. This is not a legal opinion, it is a fact based on my observations and

§ Leavenworth’s Response to Ecology’s Motion for Summary Judgment, pp. 16-19; Second Van Hulle Decl., wq 6-7,
9-11 and Hxhibits C and D '
? Third Declaration of Jill Van Hulle, § 6, p.3.
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experience with such decisions as an Ecclogy employee. Ecology has approved new
rmnieipal water right applications without making binding determinations that limit or
reduce previously issued water rights. Most of the examples I gave to support this
testimony in my previous declarations were not mentioned by or contested by Mr, Haller,
There are numerous reasons why Ecology may be unable to make a definitive finding
regarding the interpretation or quantity of previously issued water rights, but this has not
prevented Ecology from making decisions approving new water rights. 1

1V, THE CITY’S DECLARATORY JUDGMENT CLAIMS ARE NOT A BELATED
APPEAL AND WOULD NOT ALTER THE TERMS OF THE 1295 DECISIONS.

Ecology’s arguments that the City’s declaratory j.udgment claims must be interpreted as a
belated appeal of the 1993 decisions falsely presumes that those decisions would be altered by
the relief requested by the City. In order to make this argument, however, Ecology is starting
from an incorect interpretation of the 1995 decisions that exceeds its authority, Instead, the
Court should interpret (not alter) the 1995 decisions consistent with the limits of Ecology’s
awthority. That aothority does not include reducing the City’s preexisting water rights. A
reasonable interpretation of the 1995 decisions has been proposed by the City in its Motion for
Reconsideration and Appendix B."' The City’s interpretation is also consistent with the 1994
Stipulation, the agreement between Ecology and the City that the City’s preexisting water rights
“are not the subject of, nor affected by, this appeal”™ Ecology has not put forward an alternative
interpretation that is consistent with its lack of authority to reduce existing water rights and with
the 1994 Stipulation. All of Ecology’s intefpreta:tiuns would reduce the City’s preexisting water
rights in violation of law and the parties’ agreement.

An agency may only do that which if is authorized to do by the Legislature. Retikowski v.
Ecology, 122 Wn.Zd 219, 226, 858 P.2d 232 (1993); In re Puget Sound Filots Ass'n, 63 Wn.2d
142, 146 n.3, 385 P.2d 711 (1963); Neah Bay Chamber of Commerce lv. Department of Fisheries,
119 Wn,2d 464, 469, 832 P.2d 1310. (1992). Thus, if Ecology lacked authority to reduce the

' T'hird Declaration of Jill Van Hulle, § 16, p.5.

¥ City of Leavenworth’s Motion for Reconsideration, pp. 9-10; Appendix B, pp. 6-18 (proposed revisions to
Declaratory Rulings 2 and 4),

¥ Pors Decl., Exh. M, 91D, p.2.
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City’s preexisting rights, the 1995 decisions never had that effect, despite how Ecology may have
interpreted them.
This is akin to the res judicata argument raised by Ecology and rejected by the Court,

| Any determination by an administrative body (such as Ecology) which is outside its powers and

duties as authorized by the statutes is not binding on a court hearing the issue. Karl B. Tegland,
14A Washington Practice Series § 35:51 (2010); Nichols v. Snohomish County, 47 Wa. App.
550,736 P.2d 670 (1987). “Before any preclusive effects arise, the administrative agency must,
of course, have the authority to make the determination in question. The requirement is
analogous 1o the requirement of jurisdiction to sﬁpport a judgment.” Tegland, at § 35:51, pp.
582-583. Because Ecology lacked avthority 1o reduce the City’s preexisting rights, the 1995
decisions did not have that effect; therefore, a declaratory judgment as fequbsted by the City
would not alter the 1995 decisions.”

The City’s declaratory judgment action and Motion for Reconsideration do not seek to
modify or set aside the 1995 decisions. The City proposes no change in the terms and conditions
of those decisions. Rather, the City challenges Ecology’s interpretation that the City’s
preexisting ri.ghts were limited by those decisions, as it recently expressed in opposition to the
City’s water systemn plan amendment. If the Court grants the City’s motion for reconsideration
and requested changes to the July 19 Order, the terms of the 1995 decisions do not change
because they still operate to the extent of Ecology’s legal guthority as enforceable limitations of
water right permits 54-28812 and G4-29958. As illustrated in the City’s Motion for
Reconsideration, the City’s requested changes to the July 19 Order give effect to all the language
of the 1995 decisions without exceeding Ecology’s legal authority, This refutes Ecology’s claim
that the refief requested by the City would rewrite the decisions. For these reasons, the City’s
declaratory judgment action is not, and should not be interpreted as, a belated appeal of the 1993

decisions.

¥ The City’s failure to appeal the 1995 decisions did not create new legal anthority for Ecology out of thin air,
Neither did the City accept new limitations on Hs existing water rights, because it relied on the Stipulation as
Eocology’s apreement that existing water rights were not affected.
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Ecology disputes the City’s reliance on language in the res judicata ruling in the July 19
Order that Ecology cannot rely on its tentéﬁve determination in a “fufure water-related dispute,
litigation or adjudication,” it Ecology only contx;adicié the City with an unsupported statement
that this is not such a future watet-related dispute. Ecology mis:re&ds BDeclaratory Ruling No. 4

by assuming that the Court intended to allow Ecology to enforce its tentative determinations as

I binding against preexisting water rights until there is a general stream adjudication. The July 19

Order neither states nor implies such an enormous temporary grant of authority to Ecology.
Ecology can hérdly claim that this lawsuit and all the discovery, motions and presentation
hearings held in this matter are not a dispute concering the City's water rights, By doing so,
Ecology exposes its desire {0 have “tentative adjudication™ authority rather than acknowledging |
its own limited powers relating to existing water rights.

Ecology also wrongly claims that the Court has no jurisdiction to interpret the 1995
decizgions. The determination whether the City’s preexisting water rights are limited or reduced
by the 1995 decisions is “an actual, present and existing dispute” “between parties having
genuine and opposing interests” that are “direct and substantial,” and a judicial determination
*“will be final and conclustve,” Thus, the Court has jurisdiction to interpret the decisions under
the Uniform Declaratory Judgment Act. RCW ch. 7.24; Coppernoll v. Reed, 155 Wn.2d 290,
300, 119 P.3d 318 (2005).

V. ECOLOGY MISINTERPRETS THE CITY’S REQUESTED REVISIONS TO
DECLARATORY RULINGS 2 AND 4,

Ecology incorrectly asserts that the City’s requested changes to Declaratory Ruling No. 2

are inconsistent with the following language in the 1993 decisions: '

“The primary allocation of up to 90 acre-feet per year shall be perfected to the extent of
actual use in excess of 1,375 acre-feet per year allocated under pre-existing rights. ...”

The 1995 decisions do not need to state that after the City uses 1,465 acre-feet per year, “the City

can then exercise any of its other (preexisting) rights to pump water in excess of that figure.” It
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is not necessary to provide in the ROEs that the City can use its preexisting rights after the new
water rights have been exhausted, because the City already possessed that right. Ecology again
relies on the false premise that it had authority to limit the City’s existing water rights in order to
grant the City an additional 50 acre-feet of water, It certainly had the authority to Limit the use of
the new water rights, and it did so by impo-sing a cumulative annﬁal total of 1465 acre-feet on the
new water rights, including amounts used under both the City’s new and existing rights. This is
what is commonly known as a supplemental water right Hmitation, as explained in the Second
Declaration of former Eeology official Jill Van Hulle,™ and is used whenever Ecology feels an
applicant has adequate existing water rights but rﬁay need a new water sowrce. The cap language -
quoted above, just like supplemental conditions included in many municipal water right
decisions, prevents the water right holder from using the new water right in excess of the amount
Ecology determines to be beneficial for its foreseeable growth.

Ecology implies that the result requested by the City will allow the City to waste water,
but this is wrong for at least two reasons, First, it is purely speculative, The Court cannot base a
deciston on summary judgment based on speculative or conclusory statements 61‘ evidence. The
party opposing summary judgment must support its response with admissible evidence, Lynnv.
Labor Ready, Inc., 136 Wn. App. 295, 151 P.3d. 201 (2006). Inadmissible hezirsay cannot
establish the existence of a genuine issue of material fact. Jd. The non-moving party cannot
defeat summary judgment by relying on speculation, argumentative assertions that unresolved
factual issues remain, or consideration of affidavits at face value. Id; Don(;hoe v State, 1353
WnApp. 824, 142 P.3d 654 (2006). Mere possibilities will not defeat a motion for summary
judgment, and the non—lﬁoving party cannot establish a question of material fact on the basis of
inferences that are remote or unreasonable, Smith v. Preston Gates Ellis, 135 Wn. App. 859, 147

P.3d 600 (2006); Lynn v. Labor Ready, Inc., supra.

* Second Declaration of Jill Yan Hulle, % 10-1%.
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Second, this misleading assertion ignores Ecology’s separate and distinct authority to
prevent any water right holder, including the City, from wasting water. A findamental tenet of
water law precludes waste of water, RCW 90.03.010 limits the appropriation of water to
“beneficial use” and Ecology possesses separate authority to prevent wasteful nses of water, Seé,
Dep 't of Ecology v. Grimes, 121 Wn.2d 459, 852 P.2d 1044 (1993). Ecology is required to

reduce wasteful practices in the exercise of water rights “to the maximum extent practicable.”

RCW 80.03.005. There is no resuit in this case that could vielate this principle, and the City is
not asking for the ability to waste water. Ecology’s suggestion to the contrary is merely a scare

tactic,

V1. ECOLOGY’S ARGUMENT RELATING TO DPECLARATORY RULING NO. 8
IGNORES DISPUTED FACTS,

The City’s conditional request for reconsideration of Declaratory Ruling No, 5 seeks a
trial on the City’s due process claims if] but only if, the Court denies the City's request for
reconsideration of Declaratory Ruling Nos. 2 and 4. The reason is that these declaratory rulings
as currently written reduce the City’s valuable property rights without procedural or substantive
due process, because the City never had proper notice that its existing rights were being taken
away or an opportunity to be heard before its water rights were taken. Ecology’s sole argument
against reconsideration on this point 1s thgt the language inside the 1995 decisions should have
been enough to inform the City that its existing rights were being taken away.

Ecology’s 1995 notices of decisien, which included notice of a right to appeal within 30
days, only referenced that a decision was made regarding the new. applications 54-28812. and G4-
29958, not a decision regarding the City’s existing water rights, including Certificate 8105."° No |
other written notification was provided to the City, and City officials relied on the 1994

Stipulation for their understanding that the City’s existing water rights were not affected.

¥ Declaration of Melisss Downes, Exs. 17 and 18,
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Ecoiégy’s position boils down to this: .“The City should not have trusted our agreement and thej;
should have read between the lines and read our minds that we were, in fact, reducing their
existing water rights. Too late to appeal now.” Remarkably, Ecology cites in support of their
ﬁosition the deposition testimony of former Ecology official Doug Clausing, which is a textbook
example of denial of due process: “I don’t think that any applicant for water righis should blindly
trust an administrative agency.”’® The City has raised material issues of fact by declaration and
deposition testimony that disputes Ecology’s claim that adequate notice was provided. If
summary judgment is not granted to the City on its due process claims, then a frial on those
issues is required. That is the intent of the City’s request for reconsideration of Declaratory
Ruling No. 5. Ecology merely contradicted the City and its evidence, and has not established the
absence of genuine issues of material fact and that Ecology is entitled to judgment as a matter of

law.

VI, ECOLOGY’S ARGUMENT RELATING TO DECLARATORY RULING NOG. 6
1S BASED ON ERRONEOUS ASSUMPTIONS.

If the Court reconsiders Declaratory Ruling Nos. 2 and 4 as requested by the City, to the
effect that Ecology could not limit or reduce the anmual quantity of the City’s existing water

rights, then no change is necessary to Declaratory Ruling No. 6, If the Court does not reconsider

Declaratory Ruling Nos. 2 and 4, then it must address the question of the reduction of the City’s

‘existing water rights through the tentative determination and annual cap condition in the 1995

decisions in light of the plain meaning of 1994 Stipulation. The City asks the Court to interpret
the 1994 Stipulation and the 1995 decisions in light of the parties’ agreement. Ecology is trying
to avoid its agreement not 1o affect the City’s existing water rights by insisting that the agreement
is irrelevant and claiming that the City could only enforce it by appealing the 1995 decisions
within 30 days, despite the lack of discovery of a breach of agreement at that time.
Ecology’s Response claims that the content of the parties” agreement, the 1994

Stipulation, is “irrelevant” because even if the Amended ROEs and the annual cap provision are

16 Feology's Response o City of Leavenworth’s Motion for Reconsideration, p. 20, footnote 14,
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contrary to the 1994 Stipulation, they “would still be effective and binding.” Thus, Ecology
believes that it can breach an agreement relating to a water right decision with impunity, and that
a party to an agreement with Ecology cannot rely on the agreement when interpreting a
subsequent decision.

Declaratory Ruling No. 2 already ackriowledges that Ecology’s aggregate cap condition
authority did not include the authority to reduce preexisting rights. By interpreting the 1994
Stipulation along with the 1995 decisions, the Court should go further and determine that
Ecology could not violate the terms of the parties’ agreement that Leavenworth’s existing water
rights, including Certificate 8105, are not “affected by” the 1995 decisions. This would make the
interpretation of the 1993 decisions consistent with a plain meaning interpretation of the 1994
Stipulation and Order. Se¢ Plaintiff’s Motion for Partial Summary Judgment, at pp. 50-52."

Viil. CONCLUSION

Ecology’s Response to the City’s Motion for Reconsideration is incorrect and does not
éstahlish that reconsideration should be denied. It repeatedly relies on the false premise that
Ecology’s 1995 decisions did not réduce the City’s preexisting rights, even though Ecology
previously argued the opposite and claimed the authority to do so. The Response also attempts to
obscure the very nature of this case, which seeks an interpretation of the 1995 decisions that is

harmonious with the limits of Ecology’s authotity and the parties’ intentions as expressed in the

11994 Stipulation, By repeatedly casting the City’s declaratory judgment claims for a resolution

of this conflict as a belated appeal, a second false premise, Ecology seeks to escape the
consequences of breaching an agreement with the City and exceeding its statutory authority. The
Court should grant the relief requested by the City (as suggested by Appendix B to the Motion

for Reconsideration), which would avoid an unnecessary appeal and lead to a final resolution of

this dispute.

/

Y If the Court does interpret the 1994 Stipulation but finds that the City agreed to a reduction of its existing water
rights, the Ciy alse conditionally requests reconsideration of the Court's defermination that it was unnecessary to
decide the City’s reformation claims, end believes that they must be considered at {riai.
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RESPECTFULLY SUBMITTED this 24th day of August, 2012.
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